“One precedent creates 
another. They soon accumu- 
late and constitute law. What 
yesterday was fact, to-day is 
doctrine.”— Junius. 
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Multiple Line Insurance— 


Home Owners’ Statistical Plan 


| Reporting to our readers this month is 
| Charles W. Tye, of Joseph Froggatt & 
| Company, Newark, New Jersey. 
| 


HE INTRODUCTION of multiple line 

laws has brought many advantages, and 
has enabled insurance companies to provide 
new coverages which more closely meet 
the needs of the public than was formerly 
possible. It has also posed many new prob- 
lems, particularly in the accounting and sta- 
tistical fields. 


It is not possible to properly explain the 
nature of these problems and how they 
arise without turning for a moment to the 
history of insurance. Marine insurance has 
a very old history; it developed out of the 
requirements of international trade. Super- 
seding the old bottomry and respondentia 
bonds issued by bankers, it provided the 
trader with protection against all the for- 
tuitous perils to which a ship or its cargo 
were exposed. Marine policies are, there- 
fore, termed “all risk” policies. The devel- 
opment of inland marine insurance has 
extended the “all risk” idea to many fields 
unconnected with international trade—or, 
in fact, with any form of trade—as, for ex- 
ample, the personal property floater policy. 


On the other hand, fire insurance was 
developed to provide protection against the 
single named peril of fire, the peril of light- 
ning being added only later. The named- 
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peril development is attractive to the insur- 
ance company because it knows exactly the 
protection which it is providing. Many 
other forms of named-peril coverage are 
now available. 


Just as international and national trade 
call for “all risk” protection, so the modern 
complexities of life require the ordinary 
home owner to have protection against a 
large number of perils of which fire, wind, 
theft, and legal liability are but a few. To 
provide such protection by means of a series 
of named-peril policies is clearly uneco- 
nomical, inconvenient and liable to lead to 
misunderstanding. The insurance needs of 
each home owner are so similar that a com- 
prehensive policy at a single premium can 
be developed which will meet nearly every- 
one’s needs. Until the multiple line laws 
were passed, the provision of such compre- 
hensive protection was not possible, as some 
of the perils involved were considered fire 
and others were considered casualty. 


The ideal policy for the home owner is 
an “all risk” policy, but the first attempts 
in this field have been on a named-peril 
basis. We are not here concerned with the 
development of the coverages provided un- 
der the home owners’ policy or directly with 
the making of rates, but since the funda- 
mental purpose of statistical plans is the 
development of premium rates, any discus- 
sion of such plans must be against the 
background of rate-making. 


From a statistical and accounting point 
of view, it makes little difference whether 
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a policy is “all risk” or covers an extensive 
number of named perils provided the policy 
is issued at an indivisible premium. Obvi- 
ously, it is uneconomical to issue a compre- 
hensive policy with a separate premium for 
each named peril. Such a policy would be 
more complicated to prepare and more ex- 
pensive to handle and would, as we shall 
see, provide a more difficult, rather than 
an easier, statistical problem. 


It has sometimes been held that, despite 
multiple line legislation, there are legal bars 
to the issue of a comprehensive policy at an 
indivisible premium. We are at times in- 
clined to forget that the only real reason 
for the regulation of the insurance industry 
is the protection of the public. Where a 
law or regulation is a bar to progress, the 
law or regulation should be modified. 


Although a knowledge of the exact bene- 
fits provided under the home owners’ policy 
is not necessary to a discussion of the sta- 
tistical plan, it will be well, for lucidity, to 
give a brief description of the policy and 
the rating plan. 


The home owners’ policy was originally 
introduced by one of the nationally known 
companies in the fall of 1951. It is now 
rated by the Multiple Peril Insurance Rating 
Organization, and is being written by a 
very large number of companies. There are 
two types of home owners’ policies, “A” 
and “B,” written’ generally by insurance 
companies; both are named-peril policies. 


Each policy covers the insured’s dwell- 
ing, appurtenant private structure, personal 
property and additional living expenses. 
The perils covered are as follows: 


Policy A: fire, lightning, theft, and the 
perils included in the extended coverage 
endorsement. 


Policy B: as above, plus the perils in- 
cluded in the additional extended coverage 
endorsement. 


In addition, the policy provides compre- 
hensive personal liability and medical pay- 
ments insurance. 


Very careful consideration was given to 
the amount of insurance on household and 
personal property, in view of the notorious 
underinsurance of this item. It was decided 
to make the amount of this coverage a fixed 
percentage of the amount of the dwelling 
insurance, the percentage chosen being a 
compromise between the usual amount of 
contents insurance carried, and the estimated 
average true value of contents of dwellings. 


The policies are issued for the following 
specified dwelling amounts only: $8,000, 
$9,000, $10,000, $11,000, $12,000, $13,500, 


Report to the Reader 


THIS ISSUE IN BRIEF 


Te . 
As you read this issue you will learn 


that: 


. there is a trend of decisions that 
reject the right to deduct deprecia- 
tion from the cost of repairing partial 
building losses. Page 295. 


.. . Wallace P. Mors concludes that 
there is overcharging for credit life 
insurance. He also poses the ques- 
tion of whether credit disability insur- 
ance is a defensible type of insurance. 
Page 299. A subsequent issue of the 
JourNAL will present another view of 
the credit insurance problem. 


. medical malpractice lawsuits are 
on the increase, as is the size of 
many verdicts rendered in these suits. 


Page 319. 


.. it is suggested by Samuel H. 
Hofstadter that a multiple tribunal, 
consisting of a jurist, layman and 
physician, operating under a rule of 
comparative negligence and limited to 
automobile accidents, would relieve 
court congestion. Page 331. 


d several states have held that 
free automobile insurance offered in 
conjunction with the sale of new 


cars is illegal. Pages 337, 338 and 339. 


. . . a purchaser who sustained chem- 
ical burns as a result of using ready 
mixed cement had no cause of action. 


Page 345. 


. it was not error to allow testi- 
| mony as to the deceased’s driving 
| habits where there was no direct 
evidence of the care taken by the 
deceased at the time of the accident. 
Page 351, 


$15,000 and thereafter in steps of $2,500 
up to $50,000. 

The premiums are indivisible and the 
ratio of the premium to the amount of in- 
surance is less for the larger amounts of 
insurance. The premiums were originally 
developed by reference to the cost of the 
individual coverages, but the point will soon 
be reached when the business can become 
self-rated. The policy is issued on a term 
basis only with an installment payment 
plan available. 

Under the Homeowners’ Statistical Plan, 
the business is classified according to policy 
form, amount of insurance, state, territorial 
subdivision, construction and protection. In- 
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stallment premiums may be 
total at the outset or in individual install- 
ments as they fall due. These premiums 
are broken out especially so that earned 
premiums can be developed. Losses are on 
both a paid and an incurred basis, and are 
classified into the same subdivisions as the 
premiums. Paid analyzed by 
cause of loss. 


reported in 


losses are 


If the resulting statistics broken 
down according to all the various classifica- 
tion codes at once, the resulting figures 
would be meaningless because none of them 
would be credible, owing to paucity of data. 
However, since the rates have been devel- 
oped on a uniform basis nation-wide, sub- 
ject to minor variations in rate level, we 
can break the statistics out in turn by the 
various features we wish to study. Thus, 
we may first study the over-all experience 
by state to see if the rate level in each state 
is correct. We can then recombine the ex- 
perience for all states, and examine the ex- 
perience by size of policy to make sure that 
the slope of the rate curve is reasonable. 
Similarly, we can study policy type, con- 
struction and protection. For these pur- 
poses, we do not need the breakdown of 
the loss experience by cause of loss. This 
breakdown is, however, most valuable as 
a means of determining the reason for un- 
expectedly high or low loss experience in 
any subdivision of the data. 


were 


It has been suggested that some portion 
of the total premium should be allocated to 
each peril, and the premiums and losses 
should be reported to the statistical agent 
which is normally responsible for the peril. 
For example, a portion of the premium 
which might be allocated to the peril of fire 
would be reported to the National Board 
of Fire Underwriters’ Actuarial Bureau. It 
is important to analyze this suggestion 
carefuily. 

First, we should remember that the law 
requires that premiums shall be reasonable, 
adequate and not unfairly discriminatory. 
lf the premium is broken down into parts 
associated with the various perils and then 
combined with the statistics of other types 
of insurance written to cover these perils, 
it is impossible to determine if the rates are 
reasonable and adequate. The premiums 
charged for the home owners’ policy are 
less than the sum of the premiums for the 
individual perils. The statistical data which 
have been developed prove that this as- 
sumption is correct, but if the data had 
been combined with other data relating to 
the perils, it would have been almost im- 
possible to establish this vital fact. 
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Figures which have so far been devel- 
oped, although not as yet very credible for 
the larger amounts of insurance, give us 
reason to believe that the variation of pre- 
mium with the amount of insurance is ap- 
proximately correct. No such information 


has yet been established for the individual 
perils insured under standard policies. It 
will be seen, therefore, that a statistical plan 
which treats the premiums as an indivisible 
whole is more scientific and develops more 
meaningful results than a plan which at- 
tempts to subdivide the data in any way. 


The combining of a number of perils for 
rate-making and statistical analysis is nothing 
new; this is already done for the perils in- 
cluded in the extended coverage endorsement. 


The statistical plan for the home owners’ 
policy compares favorably with that used 
for multiple-peril broad forms, or “all risk” 
dwelling policies. Under these policies the 
fire peril, the extended coverage perils and 
the other perils combined are reported as 
major perils 10, 20 and 28 respectively. 
There is no breakdown of major peril 28 
other than by state, and as the fire and 
extended coverage portions of the policy 
are mingled with other dwelling fire and 
extended coverage business, no real test of 
the adequacy of the over-all premium is 
possible. 


It is interesting to ponder the difference 
in rate-making methods of fire insurance 
and of the perils insured under the extended 
coverage endorsement. These perils are all 
included in the home owners’ policy. In 
many cases, the extended coverage premium 
is far larger than the fire premium. Despite 
this, the extended coverage premium is 
usually uniform throughout the state, and 
is usually the same for both building and 
contents. Fire rates are developed with a 
number of gradings of both construction 
and protection, and sometimes territorial 
zones, so that there are often as many as 
30 different dwelling fire rates in a state. 
Should the extended coverage rate be greater 
for brick than for frame dwellings? Are 
the risks greater in urban or rural areas? 
Should the charge for building and contents 
be the same? It is impossible to answer 
these questions because the statistics are 
not broken down in any way, except for a 
break between full coverage and deductible 
insurance; and in certain states a seacoast 
zone is indicated. Those responsible for the 
development of the Homeowners’ Statistical 
Plan have provided for a sufficiently de- 
tailed coding system so that no similar crit- 
icism is likely to be levied against the home 
owners’ rating plan. [The End] 
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Pending Federal Legislation 


A bill which would provide a federal flood 
insurance program has been favorably re- 
ported without amendment by the Senate 
Committee on Banking and Currency. As 
introduced by Senator Lehman, the bill 
(S. 3732) would provide a maximum of $3 
billion total face amount of policies at any 
one time, but the President would be au- 
thorized to increase this amount to $5 bil- 
lion. There would be a limitation of insur- 
ance of $250,000 per person, and a $10,000 
government policy limit on each housing 
unit, including personal property. 

This flood insurance program would be 
administered by a new constituent agency 
in the Housing and Home Finance Agency 
known as the Federal Flood Insurance 
Administration. It would be headed by a 
commissioner who would be appointed by 
the President and confirmed by the Senate. 

The Senate Committee on Finance has 
resumed its executive consideration of H. R. 
7225, the social security measure. (See last 
month’s issue of the JourNAL for a discus- 
sion of this bill.) 


State Legislation 


Accident and Health Insurance 


Maryland .,. A new law defines and sets 
forth the requirements and uniform provi- 
sions applicable to transportation ticket 
accident and sickness insurance. Chapter 
23, Laws 1956, S. B. 17, approved February 
23, 1956, effective June 1, 1956. 


Mississippi . . . Uniform individual acci- 
dent and sickness policy provisions are 
made effective. Laws 1956, S. B. 1600, 
approved April 6, 1956, effective July 1, 
1956. 


What the Legislators Are Doing 


New York... Article 7 has been added 
to the civil law. It provides for 
health insurance for state and retired state 
employees. Chapter 461, Laws 1956, S. B. 
928, approved April 10, 1956, effective April 
1, 1956. 


South Carolina... The right of insurance 
companies to cancel individual accident and 
health or hospitalization insurance policies 
has been restricted to a period of six months 
in the first policy year. The exercise of any 
such right thereafter is prohibited. Act 929, 
Acts 1956, H. B. 1983, approved and effec- 
tive March 27, 1956. 

Another South Carolina law extends the 
period of time for the giving of notice of 
intent not to renew an accident and health 
and/or hospitalization policy. Act 926, Acts 
1956, H. B. 1986, approved and effective 
March 27, 1956. 


service 


Agents and Brokers 


Mississippi . Retaliatory measures have 
been adopted in connection with licensing 
nonresident agents. The Insurance Com- 
missioner is authorized to license, regu‘ate 
and supervise nonresident agents. Lzws 
1956, H. B. 281, approved and effective 
April 5, 1956. 


South Carolina ... Agents may counter- 
sign in blank policies of trip, travel or 
transportation ticket insurance covering 
accidental personal injury or property loss 
or damage where the policies are to be 
issued in coin-operated machines. Act 1112, 
Acts 1956, S. B. 675, approved and effective 
April 19, 1956. 


Credit Insurance 


Arizona and South Carolina have issued 
small loan laws which govern the sale of 
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insurance purchased in connection with a 
loan. The Arizona law is Chapter 123, Laws 
1956, H. B. 121, approved April 12, 1956, 
effective 90 days after adjournment. The 
South Carolina law is Act 974, Acts 1956, 
H. B. 1479, approved March 31, 1956, effec- 
tive 90 days after approval. 


Doing Business 


Arizona ... The “Uniform Disposition 
of Unclaimed Property Act” is now law. 
Chapter 126, Laws 1956, S. B. 146, approved 
April 13, 1956, effective 90 days after ad- 
journment. 


Massachusetts . . . Provision is made for 
the Insurance Commissioner’s annual report 
on fire, marine and casualty insurance mat- 
ters to contain the laws enacted on those 
subjects in the year of the report, and for 
his annual report on life insurance and 
related insurance matters to contain the 
same information. Chapter 285, Laws 1956, 
H. B. 325, approved April 27, 1956, effective 
90 days after approval. 


Mississippi . . . A new law states that 
foreign insurance companies will not be 
admitted to do business in Mississippi until 
the company has done business in the state 
of its domicile for two years. No foreign 
company will be admitted to do business 
unless its capital and surplus are equal to 
that required for the organization of domes- 
tic companies. Laws 1956, H. B. 656, ap- 
proved and effective April 5, 1956. 


New York . . . The provisions of the 
insurance law relating to reserve invest- 
ments of insurance companies have been 
amended. Chapter 519, Laws 1956, A. B. 
3462, approved and effective April 10, 1956. 


Insurance Litigation 


Georgia ... In all civil cases where the 
life expectancy of a person is an issue, the 
American Experience Mortality Tables are 
admissible as evidence of this expectancy. 
Chapter 65, Laws 1956, H. B. 53, approved 
and effective February 13, 1956, 


Kentucky . . . A new law concerns the 
liability, in cities of the first class, of abut- 
ting property owners and cities for the im- 
provement, repair or reconstruction of side- 
walks. Laws 1956, H. B. 53, approved 
February 8, 1956, effective 90 days after 
adjournment. 


Mississippi . .. Provision is made for the 
devolution of title to property upon the 
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death of persons where there is not suffi- 
cient evidence that such death was other 
than simultaneous. Laws 1956, H. B. 84, ap- 
proved March 30, 1956, effective July 1, 1956. 


Rhode Island .. . A new enactment pro- 
vides for service of process upon and actions 
against unauthorized insurers, It prescribes 
how a defense may be made by these in- 
surers, and provides for the allowance of 
attorney fees in actions brought against 
them. Laws 1956, H. B. 728, approved and 
effective April 26, 1956. 


Virginia ... The purchase of an annuity 
is made mandatory when directed by a 
testator under certain circumstances. Chap- 
ter 448, Laws 1956, S. B. 93, approved 
March 30, 1956, effective 90 days after 
adjournment. 


Life Insurance 


Maryland ... Insurers are not liable for 
any loss sustained or contracted in con- 
sequence of the insured’s being intoxicated 
or under the influence of any narcotic unless 
administered on the advice of a physician. 
Chapter 27, Laws 1956, S. B. 22, approved 
February 23, 1956, effective June 1, 1956. 


Another recent enactment relates to group 
life insurance plans. It permits the issuance 
of such plans to employers of ten or more 
employees and increases the amount which 
may be payable pursuant to the facility of pay- 
ment provision. Act 1110, Acts 1956, S. B. 674, 
approved and effective April 19, 1956. 


Taxation 


Georgia .. . Georgia domiciled insurance 
companies, corporations or associations is- 
suing fire, windstorm, lightning and extended 
coverage insurance policies may deduct any 
retaliatory tax actually paid another state 
from their Georgia taxes. Chepter 462, 
Laws 1956, H. B. 299, approved March 14, 
1956, effective only to taxes accruing on 
and after January 1, 1956. 


Mississippi . . . Privilege licenses, filing 
fees and certificates of authority for life, 
health and accident, hospital and fraternal 
insurance companies and their agents will 
be issued for a ten-month period from 
March 1, 1957, to December 31, 1957, based 
on 5/6 of the prescribed rates. Thereafter, 
new privilege licenses, filing fees and certif- 
icates of authority will become due and pay- 
able on January 1 of each succeeding year, 
and the rates will be computed on a 12- 
month basis. Laws 1956, H. B. 904, effec- 
tive April 5, 1956. 
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Element of Depreciation 
on Partial Building Losses 


By EVANS M. TAYLOR 


ARLROUCH there is a fairly common 
adjustment practice in many jurisdic- 
tions to deduct an item of depreciation 
from the cost of repairs to buildings, the 
legal justification for such course has fre- 
quently been questioned. Renewed interest 
is reflected since the writing of so-called 
replacement cost insurance or depreciation 
insurance under forms similar to Standard 
Forms Bureau Endorsement No. 166, October, 
1945. The subject has been dealt with in 
articles appearing in the October, 1953 and 
January, 1956 issues of THe INSURANCE 
Law Journat, An analysis of the various 
contractual and statutory provisions in- 
volved lays the foundation for a trend of 
decisions that reject the right to deduct 
depreciation from the cost of repairing 
partial losses to buildings. 


Let us first consider the terms of vari- 
ous types of policies in use. For example, 
the 1886 New York form of policy provided 
that the liability of the company would not 
exceed the cash value of the property with 
suitable deductions for depreciation, but not to 
exceed the cost to repair or replace such 
property with material of like kind and 
quality. Virtually this same phraseology 
remained in the 1918 New York form. In 
1943 the New York form omitted the refer- 
ence to a deduction for depreciation and 
merely specified that the liability would 
not exceed cash value nor the cost to 
repair or replace with material of like kind 
and quality. In California, there was a 
different form of policy. In 1886 it pro- 


Partial Building Losses 


The author points out that the 
arbitrary deduction of depreci- 
ation from cost to repair on 
partial building losses is not 
justified under general rules 
and contract interpretation 


vided, among other things, that the cash 
value of the property should not exceed 
what it would cost the insured at the 
time of the fire to replace same, and that in 
case of depreciation from whatever cause 
a suitable deduction from the cash cost 
of replacing such property should be made 
in ascertaining cash value. It is interesting 
to note that under that form of policy 
the appellate courts of that state held that 
such depreciation should only be deducted 
for the time that the policy was written 
to the date of the fire, and not for a period 
antedating the writing of the policy. Under 
date of 1909, California adopted a standard 
form of policy which, as in the case of 
New York, omitted any reference to a de- 
duction for depreciation. At that time the 
policy merely specified that the company 
would not be liable beyond the actual cash 
value of the interest of the insured, and 
not exceeding what it would then cost to 
repair or replace the same with material of 
like kind and quality. Similar language 
was embraced in the 1949 revision of the 
California standard policy. Actually, under 
the law and applicable legal principles, the 
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* 

Evans M. Taylor is a member of 

the law firm of Thornton & Tay- 

lor, San Francisco, California. 
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reference .to 
nor 


deletion of the depreciation 
does not vary from a proper 
interpretation of indemnity under such pro- 
visions, for it will be noted that the phrase 
is linked solely to the question of value. 

In 1953 an article appearing in THE 
INnsuRANCE Law JouRNAL undertook to re- 
view a number of the cases applicable to 
the question. It traced the development 
of the rule that no depreciation would be 
allowed in conection with partial losses and 
an effort was made to show that Fedas v. 
Insurance Company of the State of Pennsyl- 
vania, 300 Pa. 555, 151 Atl. 285 (1930), re- 
lied upon prior that had no 
bearing on the question. As a matter of 
fact, this case was not a proper authority 
for the rule for it merely determined that, 
in taking into account cash value, the ques- 
tion of depreciation was a proper consider- 
ation. In that instance the court, however, 
did reject the insurer’s contention that 
depreciation should have been deducted 
from an estimate of the cost of repair. The 
author of the article was of the view that 
the majority rule authorized deduction of 
depreciation from estimates to repair partial 
losses, and assurance was expressed that 
the so-called minority rule had not seemed 
to obtain further acceptance. 


detract 


decisions 


A recent article appearing in Tue In- 
SURANCE LAW JOURNAL comments upon a 
recent New York case* which unequivo- 
cally held that depreciation was not a 
proper deduction from the cost of repair 
on losses. Thus, we find by this decision that 
what had theretofore been classified as the 
minority rule was further enlarged upon. 
The question was there raised as to whether 
such ruling did away with the need for 
replacement insurance. As a matter of 
fact, an analysis of the various cases leads 
to the conclusion that the so-called minority 
rule is actually the majority and the better- 
considered rule. 

Those cases which have been cited as 
upholding the proposition that depreciation 
may be deducted from repair estimates for 
partial losses do not, in the main, sustain 
such conclusions for a variety of reasons. 


1 Lazaroff v. Northwestern National Insurance 
Company of Milwaukee, Wisconsin, 121 N. Y. S. 
(2d) 122. 
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For example, Patriotic Order Sons of 
America Hall Association v. Hartford Fire In- 
surance Company, 157 Atl. 259 (1931), was 
only concerned with the allowance of de- 
preciation in determining cash value. This 
is a general rule and actually has no bear- 
ing upon whether depreciation will or will 
not be allowed on an estimate to repair a 
structure. Another case, Schreiber v. Pacific 
Coast Fire Insurance Company, 7 FirE AND 
Casuatty Cases 221, 75 Atl. (2d) 108, 
merely held that reproduction cost is not 
the measure of actual cash value, but is 
important evidence of value. While the 
court commented upon the fact that the 
appraisers had considered reproduction cost 
depreciation as the equivalent of 
value, it nevertheless appeared that other 
factors had also been taken into account. 
In Board of Trustees v. Home Insurance 
Company of New York, 6 Fire AND CASUALTY 
Cases 49, decided in 1946 by the United 
States District Court in Minnesota, the 
court noted that the building had cracks, 
window rot, etc., due to its age, and that 
under the policy covering windstorm dam- 
age no liability would exist for such items. 
The court allowed the cost to repair a wall, 
without reference to whether it did or did 
not include depreciation. Damages in 
Svea Fire & Life Insurance Company vw. 
State Savings and Loan, 19 F. (2d) 134, 
were in fact based on valuation and not 
on a cost of repairs, for the estimate was 
to replace the building without any salvage. 
The recognition of a depreciation factor 
was properly applied to the determination 
of value as prescribed by the policy and 
by familiar rules. 


less 


American Insurance Company v. 
Crume, 266 Ky. 729, 99 S. W. (2d) 742 
(1936), allowed the cost to erect a new 


Great 


brick wall. No mention was made of de- 
preciation. Also, in McIntosh v. Home 
Mutual Insurance Association, 198 Iowa 1038, 
200 N. W. 694, the cost to repair was 
$2,433.34 and damage was found to be 
$2,550, so no depreciation was taken there 
from the repair estimate. 


The two best cases for the depreciation 
rule are the Nicholson case* and the Voges 
case.’ In the former, the roof of a building 
was partially destroyed. It was found that 
prior to the loss it had deteriorated 75 per 
cent of its value, and the court allowed 
recovery to the extent of 25 per cent of the 


2 Nicholson v. Bankers & Shippers’ Insurance 
Company, 164 Miss. 523, 145 So. 349. 

* Voges v. Mechanics Insurance Company, 119 
Neb. 553, 230 N. W. 105. 
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cost of a new roof. In the second case, the 
evidence showed that a brick building wall 
was 30-years old and in a cracked and 
defective condition. The court declared that 
to replace the wall with a sound one would 
most certainly result in an increased value, 
and that the measure of loss was sound 
value with allowance for depreciation. 


As will be later pointed out, these cases 
may be properly classified as exceptions 
to “what appears to be the majority rule. 
On the other hand, the recent Lazarcff 
case * in New York was interpreting policy 
provisions similar to those found in the 
California form, and it was there held that 
the appraisers under an award had been 
in error in deducting depreciation from 
the agreed cost of repairs. It was further 
stated that on partial losses it makes no 
difference what the age of the building or 
the degree of betterment in using new 
materials in place of old. A comparatively 
recent decision in the Farber case * followed 
the same prescription and rejected the in- 
surer’s claim for depreciation from the cost 


of repairs. 
2 


If any California cases can be considered 
as supporting the one rule or the other, a 
decision decided by the supreme court in 
1946° involving machinery would tend to 
support the proposition that depreciation 
should not be deducted from estimates to 
repair on partial losses. In that particular 
instance, the court declared that the measure 
of damages was the difference in value 
before injury and its value after repairs 
plus reasonable cost of making repairs. 
It was there said that the measure of 
damages which would limit recovery to the 
cost of repairs of damaged property is only 
applicable where the injured property could 
be repaired and thus restored to its former 
value with no depreciation in such value. 


Again, comparatively recently, we find a 
decision in Montana‘ declaring that de- 
preciation deductions are not proper, and 
citing the old Fedas case. It was there 
declared that one cannot depreciate new 
materials used in effecting repairs. The 
arguments and theory involved in this ques- 
tion are possibly well-illustrated in this case, 
where the court said that the policy called 
for replacement as nearly as possible or 


‘Cited at footnote 1. 

5’ Farber v. Perkiomen Mutual Insurance Com- 
pany, 7 Fire and Casualty Cases 882, 370 Pa. 
480, 88 Atl. (2d) 776 (1952). 

6 Merchant Shippers Association v. Kellogg Ex- 
press & Draying Company, 170 Pac. (2d) 923. 

1 McIntosh v. Hartford Fire Insurance Com- 
pany, 78 Pac. (2d) 82. 
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its cost or value. To repair, the court said, 
with new materials and then to depreciate 
them is not to replace as nearly as possible. 
Furthermore, replacement with second-hand 
materials is not contemplated by the par- 
ties nor the contract, and if one were to 
replace with new materials and effect a 
reduction by depreciation, the result would 
be an unfinished building and an additional 
expense to the insured. Also, we would 
point out that in this decision the court 
correctly noted what frequently has been 
overlooked, namely, that depreciation is 
properly allowable in determining actual 
cash value to ascertain the limits of lia- 
bility or measure of damages, and in in- 
stances of total loss. It was also said that 
to permit the deduction of depreciation on 
a partial loss would require either a clear 
mandate by statute or clearer language in 
the policy. To the same effect was a hold- 
ing in 1943 by the Tennessee appellate 
court,” as well as another decision in 1949 
in Florida.’ 


The foregoing cases denying the deduc- 
tion of depreciation on partial losses appear 
to actually represent the weight of au- 
thority. This is true from a numerical 
standpoint and from a standpoint of recent- 
ness and timeliness. It is also especially 
true that these cases more thoroughly go 
into the analysis and discussion of the 
problem than do those cases relied upon 
for the contrary proposition. 


There are many cases which have held 
that in order to find the actual cash value 
of property it is necessary and proper to 
take into consideration all questions re- 
lating to the property, including deprecia- 
tion from obsolescence, usage, etc. As a 
matter of fact, there is an old California 
case’ which supports this proposition, but 
which has erroneously been cited at various 
times as an authority for the deduction of 
depreciation from estimates to repair on par- 
tial losses. There are also a number of 
general California decisions not necessarily 
connected with insurance which, in dis- 
cussing value, approve the principle of tak- 
ing into account depreciation from various 
causes. Certainly there can be little ques- 
tion that in California, as well as in many 
other jurisdictions, the general rule is that 


8’ Third National Bank v. American Equitable 
Insurance Company, 4 Fire and Casualty Cases 
754. 

*Glens Falls Insurance Company v. Gulf 
Breeze Cottages, Inc., 6 Fire and Casualty Cases 
850, 38 So. (2d) 828 (1949). 

” Hegard v. California Insurance Company, 72 
Cal. 535, 11 Pac. 594 (1886). 
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this is a proper item to take into account 
in determining the value of property. It is, 
furthermore, consistent with the provisions 
in the various forms of fire insurance con- 
tracts which specify that the company will 
not be liable in excess of actual cash value, 
and which policy provisions in earlier forms 
specifically stated that such question of 
value would take into account deprecia- 
tion however caused. 


Perhaps some confusion in thinking, both 
by the courts as well as by others, has 
resulted from a misconception of the dis- 
tinctions necessarily called for by the policy 
language under consideration. In most in- 
stances there is a discussion of the ques- 
tion of replacement cost which, it should 
be noted, is entirely distinct from the cost 
of repairs. The reference to replacement 
generally has to do with a determination of 
cash value and is not synonymous with 
the cost of repairs. A typical example ex- 
ists under the controlling provisions in 
California. In other words, under the stat- 
utes—namely, Section 2051 of the California 
Insurance Code—there is only one meas- 
ure of indemnity under an open policy, 
that is, the expense to the insured to re- 
place the lost or injured thing to its condi- 
tion at the time of injury. No reference is 
there made to depreciation, and its applica- 
tion to the loss can be predicated solely 
upon the reference to restoring the thing 
to its condition at the time of injury. This 
gave rise to the theory that if it were re- 
paired with new materials, it would not be 
in the same condition as prior to injury but 
would be in an improved or better condi- 
tion. This statute adds nothing more, nor 
is it less than the language of the policy 
which specifies that the policy insures to 
the extent of actual cash value at time of 
loss but not exceeding the cost to repair or 
replace with materials of like kind and quality. 


Thus, we find that in early policy forms 
the only reference to depreciation was in 
connection with a statement of cash value. 
It will be recognized also that if the intent 
is to apply depreciation to the cost of re- 
pair, it would be a very simple matter to so 
state in the various policy forms. Caution 


should be exercised in interpreting com- 
ments or decisions which refer to cost to 
rebuild or replace as applying to the cost 
of repair, for frequently one of the esti- 
mates of cash value is the cost to either 
replace an entire structure or to rebuild it 
in its entirety, taking into account deprecia- 
tion, if any, from all causes. Thus, under 
policy or statutory provisions, on partial 
building losses the insured is entitled to, 
and the insurer has no alternative to allow- 
ing, the cost to effect repairs unless it could 
be established that the cash value, on what- 
ever basis of determination, were less than 
that sum. 


It is not found that the various cases 
which have been mentioned as supporting 
the majority rule for depreciation actually 
sustain such a proposition, except in one 
or two instances. Equitably it would seem 
that under certain evidence and facts some 
depreciation might be allowed from the 
cost to repair, although not allowable as a 
general proposition. This course is illus- 
trated as to the brick wall where the court 
stated that replacement with a sound wall 
would increase value. A somewhat similar 
example was where the roof had deterio- 
rated 75 per cent before the particular loss, 
and in replacing the entire roof the cost 
thereof was depreciated 75 per cent. These 
depreciations were on the basis of the value 
of the unit or item involved. Another ex- 
ception that might justify a similar result 
is the case where a nine or ten story build- 
ing suffered damage to the top two floors. 
The insureds claimed the building was worth 
$80,000 to $90,000 and the court awarded 
the sum of $78,000 to repair the eighth and 
ninth floors. The appellate court correctly 
pointed out that this would mean that the 
first seven floors of the building were only 
valued from $2,000 to $12,000, which would 
be an absurd result. 


To summarize, the arbitrary deduction of 
depreciation from cost to repair on partial 
building losses is not justified under gen- 
eral rules and contract interpretation. It 
may, however, be justified in certain factual 
instances and where dictated by deter- 
minations of over-all values. [The End] 


Of the more than 150,000 people employed in atomic energy plants 
throughout America, at least 99.7 per cent are now considered as 
standard life insurance risks, the Institute of Life Insurance 
reports. The small percentage for whom an extra rate is requited 
work in areas of certain nuclear reactivity or special research. 
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Consumer Installment Credit Insurance 


By WALLACE P. MORS 


An important problem is whether credit disability insur- 
ance is a defensible type of insurance, the author states 


f™WwWO KINDS of credit insurance are 

being written in connection with con- 
sumer installment credit. They are credit 
life and credit disability (also known as 
health and accident) insurance. In the case 
of credit life insurance, the insurance com- 
pany agrees to pay the balance of the debt 
of any designated consumer-borrower who 
dies during the loan period, thus releasing 
the surviving signer or deceased borrower’s 
estate from liability. In the case of credit 
disability insurance, the insurance company 
agrees to make pro-rata payments on con- 
sumer-borrowers’ outstanding debt balances 
for those days on which borrowers are ill or 
injured within the meaning of the policy. 
We shall discuss each separately. 


Credit Life Insurance: 
Development and Practices 


Credit life insurance dates back to 1917 
but has grown to its present substantial 
size of over $10 billion in force mainly since 
1939. The period through 1939 might be 
looked upon somewhat as an experimental 
period. Credit life insurance was still new 
and was being tried in a limited sphere— 
mainly by banks on their unsecured per- 
sonal installment loans. Rapid growth came 
in 1940 and 1941 as other creditors adopted 
the idea and, along with banks, offered 
credit life insurance on secured as well as 
unsecured installment debts. After a tem- 
porary curtailment during the war, credit 
life insurance resumed its rapid rise and 
covered about 45 per cent of the $22% 
billion in consumer_installment credit out- 
standing at the end of 1954. The outlook 
is for continued growth. Not only is 55 


1Premiums are actually computed in terms 
of outstanding debt balances at the end of each 
month. The 39 cent rate in the text is equiva- 
lent to a monthly premium of 60 cents and a 
yearly premium of $7.20 per $1,000 of out- 
standing debt balance. The corresponding 
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per cent of the existing potential market 
still untapped, but the potential market 
itself is growing as consumer installment 
debt keeps rising. 


There are two basic types of credit life 
insurance—individual, dating back to 1917, 
and group, dating back to 1928. At present, 
group insurance accounts for about 78 per 
cent, and individual insurance about 22 
per cent of all credit life insurance in force. 
Both have grown at about the same rate in 
the postwar years. 


In the case of group insurance, a creditor 
enters into a contract with an insurance 
company. The insurer issues a group policy 
to the creditor, covering the latter’s in- 
stallment borrowers, and agrees to pay the 
balance of the loan of any designated bor- 
rower who dies during the credit period. 
Borrowers do not get an individual insur- 
ance policy; they may be given a certificate 
or statement of insurance indicating that 
they are covered by a group policy. 


Yearly premiums on group policies vary 
from approximately 39 to 49 cents per $100 
of original loan in the first policy year’ 
and usually range somewhat lower in policy 
renewal years.’ The rate which a particular 
creditor pays in the first policy year depends 
mainly upon its estimated debt volume. 
The rate at which it pays in renewal years 
depends on the dollar amount of insurance 
in force and on such additional factors as 
claim experience and age of policy. When- 
ever experience under a group policy justifies, 
an insurance company makes what amounts 
to a refund of part of the premiums paid to 
it by a creditor. This is usually done at the 
end of the policy year and takes the form 


figures for the 49 cent rate in the text are 75 
cents and $9. 

2 The lowest renewal rate which has come 
to the writer’s attention is 32% cents per $100 
of original loan. 
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of dividends with mutual insurance com- 
panies and retroactive rate reductions with 
stock insurance companies. Such “refunds” 
vary from policy to policy. 


Creditors cover the cost of group insur- 
ance in one of several ways. These ways 
are (1) pass the premium on to borrowers 
through a specific charge; (2) pass the pre- 
miums on to borrowers through an increase 
in the charge for the credit;* or (3) absorb 
all or part of the cost as an operating ex- 
pense, any unabsorbed part being passed on 
to borrowers via methods (1) or (2) above. 
Insurance issued under method (1) is called 
contributory group insurance. Insurance 
issued under methods (2) and (3) is called 
noncontributory group insurance. A cred- 
itor’s choice among these methods depends 
on such factors as its operating policies, its 
profit position and the laws under which it 
and the insurance company operate. 


Method (1) predominates. Whenever it 
is used, the spirit, if not the letter, of group 
insurance laws and rulings require the 
creditor to turn over to the insurance com- 
pany all the premiums which it collects 
from consumer-borrowers. When this is 
done, the creditor’s insurance charge to 
borrowers will not exceed the premium 
which it pays to the insurance company. 


In the case of individual credit life insur- 
ance, the creditor (directly or indirectly) 
acts as agent for an insurance company 
(usually a specialty company) and issues 
an individual policy to each of the credi- 
tor’s installment debtors covered by the 
insurance. Individual policies are of two 
types. The first is called decreasing term 


® The increased charge may more than absorb 
the premium. 

4In some cases the creditor agrees to absorb 
unpaid loan balances of deceased borrowers out 
of its share of the premiums. This practice, 
ealled the ‘‘retrospective plan,’’ gives rise to 
obvious abuses and is generally considered 
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insurance and requires the insurance com- 
pany to pay the unpaid loan balance of any 
insured borrower who dies during the loan 
period.* Protection is similar to that of a 
group credit life policy.® The second type is 
called level term insurance, Here the insur- 
ance remains equal to the original amount 
of the loan throughout the loan period. 
Whenever an insured borrower dies, the 
insurance company pays the unpaid loan 
balance and, in addition, ‘turns over to the 
borrower’s estate or second-named_ bene- 
ficiary an amount equal to the original loan 
minus the unpaid balance at death.° 

Yearly premiums are $1 per $100 of orig- 
inal loan on decreasing term insurance and 
$2 per $100 of original loan on level term 
insurance. The creditor passes the premium 
on to installment borrowers through a spe- 
cific charge and gets from 40 to 85 per cent 
as a commission or hold-back in one of 
several ways. The most direct way is for 
the creditor to keep 40 to 85 per cent of 
each dollar collected and turn the balance 
over to the insurance company. If the 
creditor is not permitted to act as an 
insurance agent, it may authorize one or 
more employees to become insurance agents 
and let them keep the hold-back in lieu of 
salary, as additional compensation, or both. 
Or, the creditor may organize its own in- 
surance subsidiary. In this. case there may 
be no identifiable hold-back; its equivalent 
obviously obtains, however, by the creditor 
and insurance company being in the same 
family. Still another variation is the re- 
insurance approach. Here the X creditor 
turns over collected premiums to the Y in- 
surance company. The X creditor then 


unethical among reputable insurance compa- 
nies. It is of doubtful legality in some states. 

*In some cases, individual insurance policies 
contain exclusion clauses not usually found in 
group policies. Where this is so, individual 
insurance offers less protection than group in- 
surance. 

® See footnote 4. 
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organizes the Z insurance subsidiary which 
reinsures a specified amount of the insur- 
ance written by the Y insurance company 
and gets income from Y in the form of 
dividends or retroactive rate reductions. A 
creditor gets a substantial tax advantage by 
organizing its own insurance or reinsurance 
subsidiary. This tax advantage results from 
the fact that underwriting income of insur- 
ance companies is not taxable under the 
federal income tax law. It helps explain 
why a growing number of creditors have 
organized insurance subsidiaries in recent 
years." 

Insurance companies which write credit 
life insurance fall into two general classes. 
One class includes those often called old- 
line companies. They are companies which 
write all forms of life and health insurance 
and which have added credit life insurance 
since it was first introduced in 1928. In the 
main, these old-line companies write group 
credit life but not individual credit life 
insurance. Included here are the nation’s 
largest and oldest life insurance companies. 
The second class includes companies which 
specialize entirely or mainly in writing credit 
life (and disability) insurance. These spe- 
cialty companies aggressively promote the 
sale of individual insurance; some also offer 
group insurance. The first specialty com- 
pany was organized in 1917, the second in 
1925. The tempo of organization speeded 
up beginning in the 1930’s and today there 
are probably 100 or more. 


Issues 


Group credit life insurance and individual 
decreasing term life insurance both pay the 
debt balance of any insured installment 
borrower who dies. Both are written for 
essentially the same cross section of bor- 
rowers and neither involves medical exami- 


7 Reinsurance subsidiaries in the credit insur- 
ance field raise several questions of social 
policy. First, reimsurance usually covers ex- 
traordinary hazards which the original insurer 
does not wish to assume. Credit insurance pre- 
sents no such hazards. Second, a reinsurance 
subsidiary can be used to achieve substantially 
the same results achieved by the ‘“‘retrospective 
plan.’’ 

’ See footnote 5. 

® As far as taking care of the debt balance at 
death, a borrower gets no added protection 
from individual level term insurance. For the 
extra annual dollar of premium per $100 bor- 
rowed he gets, rather, a cash addition to his 
estate if he dies while the debt is in effect. He 
is not, as with regular life insurance, adding 
permanently and surely to his estate. Do con- 
sumers receive added benefits from level term 
insurance commensurate with the added pre- 
miums which they pay? If so, would they not 
receive even bigger benefits from insurance in 
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nation or other prerequisites. In short, both 
offer installment borrowers similar * protec- 
tion.” Yet individual decreasing term insur- 
ance costs the consumer installment borrower 
from two to three times as much as group 
insurance.” If competition operated, would 
millions of borrowers pay $1 for a service 
which they knew was available elsewhere 
for a maximum ranging from 32% to 49 cents? 

According to one authority: “The dis- 
tinguishing feature [of credit insurance] is 
that competition does not exist as far as the 
purchaser of this type of insurance is con- 
cerned. Competition exists only in the 
market where the buyer has the free selec- 
tion of sellers. In the case of credit insur- 
ance, the borrower is not given the choice 
of several sellers. On the contrary, once 
he chooses his lender he buys insurance, 
coerced or not, from the company the lender 
represents or chooses.” ™ 

A recent Senate investigating committee 
reaches a similar conclusion and relates that 
conclusion to the several types of credit 
life insurance. Its report states that “under 
the noncontributory group plan, the sale of 
insurance itself affords no source of extra 
profit to the lender. Similarly, where con- 
tributory group credit insurance is em- 
ployed, the source of extra profit to the 
lender is so modest as to afford little tempta- 
tion to the lender who would employ un- 
ethical practices to sell it.” ” 

The report goes on to state that (1) with 
individual credit life insurance creditors 
receiving commissions as high as 85 per cent 
of the premiums paid by borrowers and (2) 
where commissions are high, very little of 
the premium dollar goes for claims. “This 
situation places temptations before the un- 
ethical lender which too often are irresist- 
ible. Coupled with this is the 
bargaining power of the borrowers. 


inferior 
This 


mu'tiple amounts of the original loan? In an- 
swering these questions we must always re- 
member that creditors get a large share of 
individual insurance premiums, borrowers are 
vulnerable to creditor pressure and creditors 
are not allergic to higher hold-back income. A 
growing number of states have prohibited the 
sale of level term insurance in recent years. 

%” The difference is actually even greater be- 
cause of the fact that refinancing increases the 
cost of individual but not group insurance, We 
develop this point later. 

"Letter of Frank Sullivan, Insurance Com- 
missioner of Kansas, to other state Insurance 
Commissioners (March 1, 1954), p. 2. 

12 Report of the Subcommittee on Antitrust and 
Monopoly Legislation, The Tie-In Sale of Credit 
Insurance in Connection With Small Loans and 
Other Transactions, 83d Cong., 2d Sess. (Wash- 
ington, D. C., U. S. Government Printing 
Office, 1955), p. 4. 
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inequality of bargaining power is the basis 
of all interest regulatory statutes. . . . The 
borrower is in no position to do anything 
but accept the lender’s terms. One of these 
terms often requires the borrower to pur- 
chase insurance exclusively from the lender. 
In this climate, competitive rates and policy 
provisions are valueless. The purchaser has 
no freedom of choice. Thus competition is 
eliminated.” Or, in the committee’s alter- 
native phrase, the credit insurance market 
is a “captive market.” 

Thus, the answer to the question does 
competition operate effectively would seem 
to be a firm “no.” What has been the 
result? As far as individual insurance is 
concerned, the committee’s answer is that 
“serious abuses, including coercion and in- 
timidation, attend the sale of credit insur- 
ance where the market is thus captive. These 
practices are literally so widespread as to 
inflict these abuses upon millions of Ameri- 
can borrowers and their families.” 


Then follow several very significant sen- 
tences: “To eradicate these practices a 
number of states have enacted laws and/or 
promulgated regulations governing the sales 
of credit insurance in connection with small 
loans. In those states where such sales are 
not adequately regulated, however, the sub- 
committee found the abuses of credit insur- 
ance are most pernicious—pernicious to that 
degree in which State regulation is ineffec- 
tive or completely lacking.” * 


State regulation, then, is the substitute 
called upon to fill the void created by the 
ineffectiveness of competition. As the above 
quotation indicates, some states already have 
legislation covering one or more aspects of 
credit insurance. To aid in evaluating this 
legislation as well as in suggesting possible 
improvements, we need to distinguish care- 
fully between two questions. The first: 
Can regulation guarantee consumer-bor- 
rowers complete freedom of choice in deter- 
mining whether or not they wish credit 
life insurance? The second: Can regulation 
make credit life insurance available to con- 
sumers on the best possible terms? 


Coercion 


The first question concerns the problem 
of coercion and intimidation referred to in 
the Senate committee’s report. The most 
direct way to solve this problem would be 

8 Work cited at footnote 12, at pp. 4-5. 


4 See A. M. Rollins, ‘‘Debt Needn’t Outlive Its 
Maker,"’ Banker’s Monthly, August, 1952, p. 12. 


to make consumer-borrowers more effective 
bargainers. Legislation cannot do this. It 
can only attempt to counteract the inferior 
bargaining position of consumers by trying 
to limit creditor actions in one way or 
another. The most sweeping way would be 
to prohibit credit life insurance entirely. 
Several factors weigh against this alter- 
native. Insurance is a legitimate industry 
and credit life insurance covers an insurable 
risk. Further, credit life insurance has been 
allowed to grow to such large proportions 
that many consumers undoubtedly have be- 
come accustomed to using it and might 
regret its absence. This is not the same 
as saying that credit life insurance sprang 
forth fully clothed in response to spontane- 
ous consumer demand. Like most new 
products in our promotion-minded economy, 
it has been viorously promoted by sellers— 
in this case, insurance companies. Toward 
this end the industry has developed a slogan 
to the effect that a debt should not outlive 
the man who made it.™ 

A second approach is to prohibit creditors 
from mentioning credit life insurance. Any 
consumer who wants insurance would have 
to ask for it. Such a law or administrative 
ruling is impractical and unenforceable. It 
is impractical if the basic idea of credit life 
insurance is sound, for there is then little 
logic in preventing a creditor from men- 
tioning it—whether to sell it, to solicit an 
offer of purchase, or to indicate it is in- 
cluded in the credit package at no extra 
charge. No state uses this approach or the 
one in the preceding paragraph. 

A third approach is to permit creditors 
to mention credit insurance to consumer- 
borrowers but to prohibit them from re- 
quiring borrowers to take credit insurance 
as a condition precedent to getting the 
credit. Ajain, any borrower who wants 
insurance would have to request it. Some 
states have this requirement, either in the 
form of law or administrative ruling. Ex- 
perience would seem to indicate, however, 
that such a requirement is unenforceable 
in any real sense. In Arizona, for example, 
the Superintendent of Banks has “requested 
small loan agencies to be very positive in 
getting permission from their borrowers for 
such [credit] insurance.”™ Yet a recent 
study of the Arizona small loan industry 
reveals that “In some cases such insurance 
was compulsory. In other cases, it was 
recommended in such a manner that bor- 


%**Rules and Regulations Governing Credit 
Life and Disability Insurance as Promulgated 
in the Various States,’’ Credit Life and Dis- 
ability Inswrance (New York, Conference on 
Personal Law, 1953), p. 39. 
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rowers could not refuse to ‘voluntarily re- 
quest’ credit insurance. One lender stated, 
‘You have to force it a little bit or you 
couldn’t sell any credit insurance’. Another 
lender claimed that most of his customers 
voluntarily asked for the credit insurance.” * 

A fourth approach is to place no restric- 
tions on creditors. This approach is realistic 
in that it recognizes the difficulty of trying, 
through legislation, to give consumer-bor- 
rowers freedom of choice in determining 
whether or not they wish credit life insur- 
ance. Most states use this approach for all 
creditors except consumer finance companies.” 

A fifth approach consists of legalizing 
coercion, that is, permitting creditors to 
require credit life insurance as a condition 
precedent in obtaining credit. Logically 
speaking, the fourth and fifth approaches 
are incompatible. Practically speaking, they 
are little, if at all, different. For legisla- 
tion permitting coercion merely formalizes 
what many creditors do on their own.” 
This is certainly true with regard to the 
sale of individual insurance—witness the 
Senate investigating report as general evi- 
dence and the Arizona quotation as one of 
numerous concrete examples which can be 
cited. An executive of an insurance com- 
pany which pushes individual insurance has 
testified as follows on the subject: “How 
bad is coercion? Do people get upset be- 
cause they are coerced to their own good? 
I wonder.” ” Coercion also exists in con- 
nection with noncontributory group life 
insurance, for here the creditor automatically 
furnishes the insurance as part of the credit 
package and either absorbs the expense or 
includes it in the credit charge. 

Legislation, then, is a poor vehicle for 
guaranteeing consumer-borrowers freedom 
of choice in determining whether or not to 
take credit life insurance. This is hardly a 
startling conclusion, for credit insurance is 
part of a credit transaction and credit trans- 


16 Pete Zidnak, Arizona’s Small Loan Problem 
(unpublished doctoral dissertation, University 
of Southern California, 1955), p. 280. The type 
of insurance referred to here is individual credit 
(life and disability) insurance. 

1% The special treatment of consumer finance 
companies is discussed at pp. 314, 315. 

18 Many states permit creditors to require casu- 
alty insurance in connection with collateral 
loans to consumers. Suppose, for example, an 
automobile dealer sells a car on the installment 
plan and reserves the auto as collateral security. 
To protect the value of this collateral, the 
dealer requires the buyer to take collision, 
property damage and theft insurance on the 
ear during the credit period. Theoretically, 
consumers can get this insurance either through 
an insurance company chosen by the dealer or 
through their own insurance agents. Practi- 
cally, consumers may be put under pressure by 
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actions at the 
been 


consumer level have long 
subject to interest rate regulation 
because of the inequality of bargaining 
power between creditor and debtor. 


Overcharging 


The preceding analysis also makes evident 
the importance of our second question. If 
states cannot effectively legislate freedom 
of choice, they have even greater respon- 
sibility in seeing that consumer-borrowers 
get credit life insurance on the best possible 
terms. Can this be done and, if so, how? 
In considering this question we need to be 
very specific about the types of abuses 
which occur im the absence of legislation. 
The writer submits that they all boil down 
to two—overcharging and evading payment 
of death claims, 

Overcharging takes place in one or more 
of the following ways: (1) charging a higher 
initial price than is necessary, (2) making 
zero or inadequate premium refunds on 
policies canceled before maturity and (3) 
encouraging frequent refinancing to take 
advantage of factors (1) and (2). 

We may ask, what is a fair price for 
credit life insurance? A fair price is one 
which gives the insurance company a rea- 
sonable profit and enables the creditor to 
cover any costs which it incurs in making 
the insurance available. Insurance com- 
panies which sell group credit life insurance 
say they are able to make a reasonable 
profit at rates which range from 39 to 49 
cents per $100 of original loan in the first 
policy year and at a somewhat lower range 
of rates in policy renewal years. After 
estimating the average claim loss ratio and 
expense ratio of a number of companies 
which write group life insurance, a recent 
study concludes as follows: “. it seems 
clear that ample margins exist in this type 
of insurance.” *” Existing group rates are 
the dealer to use his insurance company. To 
prevent this, some 15 states have enacted what 
are called anticoercion insurance laws. These 
laws prohibit any creditor from requiring, as a 
condition precedent to granting credit upon the 
security of property, that the borrower shall get 
insurance on that property through a particular 
insurance company or agent. These anticoer- 
cion laws obviously have no relevance to credit 
life insurance. Practically speaking, consumer- 
borrowers cannot get credit life insurance di- 
rectly from insurance companies or agents. 
They can get such insurance only from credi- 
tors as part of a credit package. 

% See Public Hearings Before Colorado Com- 
mittee on Small Loan Practices (1952), p. 67. 

2» James B. Jacobson, An Analysis of Group 
Creditors Insurance (Newark, New Jersey, The 
Prudential Insurance Company of America, 
1955), p. 26. 
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sufficient, then, to (1) cover expenses, (2) 
pay death claims, (3) make premium re- 
funds to creditors in the form of dividends 
or retroactive rate reductions and (4) yield 
a reasonable profit. 


What is the situation for companies 
which sell individual credit life insurance? 
They charge a standard premium of $1 per 
$100 of original loan and give variable com- 
missions or hold-backs ranging from 40 to 
85 per Hold-back percentages vary 
authority states: “Any 
competition that exists is between insurance 
companies in negotiating with the lending 
agent to make their product attractive to 
him. The major factor with which the 
company can bargain is their agents’ com- 
missions and, of course, they must meet 
or surpass the commission scale paid by 
their competitors if they are to have a 
successful operation. The effect of this 
system is to force rates up rather than down 
for the lending agent cares little about the 
final cost of the insurance, which is some- 
what dependent on the agents’ commissions, 
as it is passed on to the borrower.”™ 


cent. 


because, as one 


In other words, competition among in- 
surance companies which sell individual in- 
surance takes the form of variable commis- 
sion rates paid to creditors. These variable 
commissions are made possible by an un- 
necessarily high uniform premium charge 
to consumers. 


If the minimum commission rate of 40 
per cent is used, companies which sell 
individual credit life insurance would keep 
60 cents of every premium dollar. This 
60 cents compares with 49 cents or less 
for companies which sell group credit life 
insurance. We have already noted that 
competition for business drives the com- 
mission rate above 40 per cent. When this 
happens, the individual company keeps less 
than 60 cents of each premium dollar, It 
would be helpful to know the average com- 
mission rate for all companies which sell 
individual insurance.” In the absence of 
such information a little conjecturing may 
not be out of order. To begin with, the 
average commission rate could be somewhat 


** Work cited at footnote 11, at.p. 2. The 
American Life Convention and Life Insurance 
Association of America agree. On pages 23 
of a letter to the National Association of Insur- 
ance Commissioners dated November 2, 1955, 
they say: ‘‘Excessive compensation may arise 
under certain circumstances, because competi- 
tion between insurance carriers for credit life 
and credit health and accident business can 
sometimes operate in the reverse of the way 
competitive bidding normally operates. Spe- 
cifically, it can take the form of bidding for 
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higher than 51 per cent and still leave an 
individual company better off than a group 
company. If we assume a 51 per cent hold- 
back, an insurance company which sells 
individual policies gets 49 cents per pre- 
mium dollar to pay expenses and claims. 
A group company which uses the 49 cent 
group rate pays not only expenses and 
claims but premium refunds in addition. 


This raises the question: What sort of 
commission rate pattern could an insurance 
company which sells individual insurance 
have and still be able to keep at least 49 
cents per premium dollar? One possibility 
is shown in Table I. This table assumes 
that 50 per cent of the business is done 
at the minimum hold-back rate of 40 per 
cent—an underestimate if the industry’s 
contention is correct that 40 per cent is the 
standard rate, 


It is further assumed that 20 per cent 
is sold at a 50 per cent commission rate, 20 
per cent is sold at a 60 per cent commission 
rate and 10 per cent is sold at an 85 per cent 
commission rate, 


Table I shows that even with this ex- 
tremely liberal commi, sion rate pattern, an 
insurance company which sells individual 
insurance keeps 49 cents per premium dol- 
lar. Most group insurance companies sell 
some of their insurance below the 49 cent 
rate, thus bringing the average rate of charge 
below 49 cents. This means that insurance 
companies which sell individual insurance 
can have an even more liberal commission 
rate pattern than shown in Table I and still 
be as well off as group companies. Actually 
they will be better off because of the dif- 
ferent effect which refinancing before ma- 
turity has on the premiums from debts 
covered by group insurance on the one 
hand and individual insurance on the other. 


This point is important because refinanc- 
ing before maturity is a very prominent 
characteristic of consumer installment financ- 
ing. Connecticut, New Mexico and New 
York data show that more than two thirds 
of the small loans in those states are re- 
financed before maturity. Almost two thirds 
of all new cars are sold on the installment 


the business of the lender, with the lender 
favoring the insurance carrier offering him the 
highest compensation, rather than bidding for 
the lowest premium rate to the borrower asso- 
ciated with a necessarily lower compensation 
to the lender.’’ 

2 Published reports contain average commis- 
sion rates for a number of individual companies. 
However, commission rates are not shown sepa- 
rately for the various types of insurance which 
these companies write. 
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TABLE | 


Insurance Company's Portion of Each Individual Credit Life Insurance 
Premium Dollar Under an Assumed Commission or Hold-Back Rate Pattern 


Insurance 
Company's 
Share of 
Premium 
Dollar 
60¢ 
l 50 50 
40 
1 85 15 


Commission 
Per Dollar 
of Premium 


$1 40¢ 


Premium 


l 60 


Insurance company’s portion of average premium dollar 


plan. Since maturities on new car financing 
far exceed 12 months on the average,” and 
since many car owners buy new cars each 
year, considerable new car refinancing takes 
place before maturity. Refinancing before 
maturity is even more common in used car 
financing. Many sales finance companies, 
in fact, have organized small loan sub- 
sidiaries in order to take advantage of such 
refinancing business. A New York study 
of commercial banks states that “the re- 
newal and refinancing of loans is one of the 
characteristics of the personal loan business.” ™ 
The per cent of refinanced and renewed 
loans to total loans among New York City 
banks varied from 38 per cent in 1939 to 
about 30 per cent in 1943 and 1944. Com- 
parable figures for Buffalo and Rochester 
banks combined were 32 and 23 per cent. 
Since the wartime figures are affected by 
Regulation W, the 1939 figures are probably 
more representative of current conditions. 
The report states that the refinancing ratios 
of industrial banks “appear to be higher 
than in [commercial] banks but less than 
those prevailing for licensed lenders.” * 


Refinancing before maturity is actively 
encouraged by creditors. A recent inten- 
sive investigation of New Mexico’s small 
loan industry reveals: “The stated policy 
of a number of companies is that the 
present customers should be the chief source 


*% The average in March, 1956, was reported to 
be in excess of 25 months. 

* Analysis of Operations of Personal Loan 
Departments of Banks and Trust Companies 
(State of New York Banking Department, 1945) 
(mimeograph), p. 7. 

23 Work cited at footnote 24, at pp. 8, 9. Li- 
censed lenders are consumer finance companies. 
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Assumed 
Per Cent 
of Sales Product 
V olume at of 
Each Hold- Columns 
Back Rate 3 and 4 
50 30 ¢ 
20 10 
20 8 
10 ly 


4914¢ 


of business and managers are instructed, 
in many cases, to make as many renewals 
as they can.”™” A 1946 New York study 
states that in “the majority of cases bor- 
rowers are solicited for additional loans 
after three or four payments.”™" Yearly 
model changes plus constant and aggressive 
advertising by makers of automobiles and 
household durables have the effect of stimu- 
lating frequent purchases of those items. A 
natural by-product is refinancing before 
maturity by many of the consumers who 
move from one model to the next via the 
installment plan. The New York report on 
banks referred to above states that refinanc- 
ing policies vary among banks but in gen- 
eral tend to the conservative *—relative, 
that is, to the policies of industrial banks 
and consumer finance companies. 


We now need to relate refinancing to the 
credit life insurance problem. Companies 
which sell group insurance get the same 
premium income from a given dollar volume 
of loans regardless of the proportion of that 
volume which arises from refinancing. This 
follows because group premiums are com- 
puted on the credit balance outstanding at 
the end of each month at a rate varying 
from 60 to 75 cents per $1,000 of outstand- 
ing balance in the first policy year, and at 
a somewhat lower rate in renewal policy 
years. 

*% Lilburn C. Homan, Special Report to Gover- 
nor Edwin L. Mechem re: Small Loan Industry 
in New Mewico (1954), p. 9. The report con- 
tains excerpts from interoffice memoranda of 
several companies which state that encouraging 
renewals before maturity is company policy. 

Special Report of the Superintendent of 
Banks on Licensed Lenders (State of New York 


Banking Department, 1946), p. 18. 
% Cited at footnote 24, at p. 8. 
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Companies which sell individual insur- 
ance get added premium income from re- 
financing. They do so because the one 
dollar premium per $100 of original credit 
is charged at the time the credit is ad- 
vanced. A refinanced credit counts as a 
new credit. Thus, if a person refinances 
a $100 credit three times a year, he pays 
three separate premiums of $1. Companies 
which sell individual insurance would gain 
no advantage, of course, if they made full 
pro-rata premium refunds on credits which 
are refinanced before maturity. They do 
not do this. Available evidence indicates 
that in most cases refunds are partial at 
best and zero at worst. 


Companies which sell group insurance 
make satisfactory profits at premiums which 
range downward from 49 cents per $100 
of original loan. If this is so, what about 
the net profits of companies which sell in- 
dividual insurance? The conclusion would 
appear inescapable that, unless the pattern 
of commission rates is extremely liberal, 
their profits are unnecessarily high. Avail- 
able evidence on specialty insurance com- 
pany profits indicates this to be the case. 
More conclusive evidence must await a 
study of comparative net profit experience 
in the two areas. 


We said above that a fair price for credit 
life insurance is one which gives the insur- 
ance company a reasonable net profit and 
enables the creditor to cover any costs 
which he incurs in making the insurance 
available. Worth considering here are in- 
vestigation, collection, bad debts and selling 
expenses. The first two are not increased 
because of insurance. Investigation costs 
may, in fact, be decreased slightly in some 
cases by relieving the creditor of having 
to make certain the debt can be repaid in 
event of the borrower’s death. All the 
creditor has to do is send periodical informa- 
tion to the insurance company giving the 
name, address, amount and maturity on 
each credit and the name and unpaid credit 
balance of each deceased borrower. These 
clerical costs are nominal to nil. Fayment 
of credit balances of deceased borrcwers is 
supposed to come out of the insurer’s por- 
tion of the premium. This has the effect of 
reducing a creditor’s bad debt losses. 


* The National Underwriter (Life Insurance 
Ed.), December 2, 1955, p. 4. 

% Work cited at footnote 20, at p. 41. 

31 A creditor’s expenses are much higher with 
noncontributory group insurance because it 
“bears’’ the whole cost. A recent study esti- 
mates this cost—net of premium refunds—at 
one third of 1 per cent of the credit volume 
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Straight life insurance involves consider- 
able selling expense. Potential buyers must 
be located and converted to actual buyers. 
Neither of these conditions is characteristic 
of credit life insurance. Creditors do, of 
course, spend substantial amounts on ad- 
vertising and sales promotion to get more 
credit business. They spend these amounts, 
whether they sell insurance or not. Thus 
no solicitation expense attaches to the credit 
insurance as such. As we have already 
seen, consumers who have credit insurance 
comprise a captive audience. Ignorance, need 
and diffidence make them receptive to creditor 
suggestion. The word “selling” is a misnomer. 
The phrase “order-giving and order-taking” 
is much more descriptive and appropriate. 


These facts make it clear that creditors 
incur litthe expense in making credit life 
insurance available. A recent study bears 
this out. The Household Finance Corpo- 
ration finds it costs 2.9 cents per $100 of 
original loan to administer its group credit 
life insurance program.” This program 
started more than two years ago and has 
covered about 135,000 borrowers. Accord- 
ing to oral testimony, HFC believes that 
any efficiently operated loan company can 
keep its costs at a similar level. Several 
bankers have privately stated that the cost 
of handling group credit life insurance is 
too small to be given consideration in their 
banks’ cost accounting systems. Another 
recent study of group credit insurance sums 
up the matter as follows: “If a creditor 
passes all of the premium rate along to the 
insured debtor, the plan will probably cost 
the creditor nothing, since the relatively 
low administrative expenses involved should, 
on the average, be offset by dividends or ex- 
perience refunds received under the policy.” ” 
If expenses are low with the contributory 
group insurance, they should be equally 
low with individual insurance." But prem- 
ium refunds of group companies are much 
lower than the 40 per cent commission 
rates paid to financing agencies by individ- 
ual companies. The moral is clear. Credi- 
tors who sell individual insurance realize 
extremely high, if not exorbitant, returns in 
the form of hold-back income. Available 
data corroborate this.” 


Proponents of individual insurance claim 
that creditors are entitled to a reasonable 


covered. See work cited at footnote 20, at p. 39. 
We would need to offset against this cost, how- 
ever, any added income which the creditor gets 
by adjusting interest or discount rates upward. 

® See Wallace P. Mors, ‘‘Small-Loan Laws 
and Credit Insurance,’’ 1954 Insurance Law 
Journal 792-794 (December). 
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compensation to defray the cost of insur- 
ance.” By reasonable compensation they 
apparently mean a commission of at least 
40 per cent. Their view is understandable, 
for the $1 premium minus 40 per cent (or 
more) hold-back package gives more than 
generous net profits to both insurance com- 
panies and creditors. These same propo- 
nents cite with approval the following 
sentence from the recent Senate investigat- 
ing committee’s report on credit insurance: 
“... individual credit insurance policies can 
be and are sold extensively without employ- 
ing coercive or intimidating tactics.” The 
implication is that any individual credit in- 
surance which borrowers voluntarily take 
at the $1 premium rate represents a de- 
fensible transaction. Unfortunately, the 
Senate committee did not come to grips 
with this problem. Rather it confused 
matters by (1) implicitly assuming the $1 
premium minus 40 per cent hold-back rate 
package as a norm and (2) failing to dis- 
tinguish between the two issues of freedom 
of choice and fair price. Our analysis shows 
that this is a serious oversight, for the fair 
price issue is the only one with which 
legislation can deal effectively. 

By separating the two issues and recall- 
ing our analysis to this point we are able 
to eliminate irrelevancies and see the basic 
question involved here. It is, are creditors 
entitled to any, let alone an _ exorbitant, 
profit on credit insurance? We can get 
started toward an answer by reminding 
ourselves that the purpose of credit life 
insurance is protection. This protection is 
provided entirely and solely by the insur- 
ance company. Although the protection is 
primarily for the benefit of the borrower’s 
estate, the creditor also benefits through 
reduced bad debt losses. As far as the 
creditor is concerned, credit life insurance 
is a form of collateral;* for, like other 
forms of collateral, it functions to reduce 
the risks of lending. It is a well-estab- 
lished legislative principle in the consumer 
credit field that creditors shall not be 
allowed to make a profit in connection with 
any collateral they require of borrowers. 
Thus, on a loan secured by a chattel mort- 
gage the creditor may charge the borrower 
only for filing and notary fees which he 
(the creditor) must pay in order to make 


%3 See, for example, Arthur J. Cade, ‘‘The 
Fundamental Issues of Consumer Credit Insur- 
ance,”’ 1955 Insurance Law Journal 90 (Feb- 
ruary). 

*% Work cited at footnote 12, at p. 5. 

%* The insurance industry recognizes this 
simple fact, if creditors do not. For example, 
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the mortgage legally enforceable. To per- 


mit any further charge enables the creditor 
to make a profit for doing himself a favor. 


If the creditor performs no protection 
function in connection with credit life in- 
surance, does he perform any other func- 
tion which justifies a payment in excess of 
the routine and nominal costs he incurs in 
connection therewith? The only possibility 
here is a commission for sales promotion. 
Actually, of course, the basic sales pro- 
motion occurs at the insurance company 
level. Companies which sell group and indi- 
vidual credit life insurance employ salesmen 
who call on creditors and try to interest 
them in offering credit life insurance. Sales- 
men are compensated for their efforts in 
the form of salaries, commissions or both. 


We noted above that creditors have no 
solicitation expense with regard to credit 
insurance as such. We also noted that con- 
sumers who come in for credit represent 
a captive audience and that ignorance, need 
and diffidence make them very receptive to 
creditor suggestion. The lowest order of 
selling ability and the minimum of time are 
required to get them to take credit insur- 
ance.” Selling here is on about the same 
difficulty level as “taking candy away from 
a baby.” It requires a vivid imagination to 
justify any, let alone 40 per cent or more, 
commission for this type of “selling.” 

An executive of an insurance company 
which pushes individual insurance attempts 
to justify the 40 per cent and higher com- 
mission rates as follows: “It is basic to 
an American system of enterprise that the 
retailer of goods and services be justly 
compensated for his efforts. This principle 
applies to the sale of consumer credit insur- 
ance as well as to the sale of any other 
commodity or service.” ” (Italics supplied.) 

He quotes with approval the following 
statement of an executive of the National 
Foundation for Consumer Credit, Inc.: “I, 
therefore, am happy to encourage you to 
develop the finest, least costly system of 
proper insurance that the mind of man can 
devise. Like you, I favor this protection 
as insurance, not charity. I admire the 
purpose and good will of the merchant or 
lender who cancels notes in cases of dire 
family emergency, but believe Americans 
will support an enterprise system more 


the Consumer Credit Insurance Association is 
on record that credit life insurance is a means 
of ‘‘providing added collateral security for the 
protection of the lender .”’ See Cade, 
work cited at footnote 33, at p. 77. 

% Work cited at footnote 20, at p. 39. 

* Work cited at footnote 33, at p. 90. 





loyally and wholeheartedly if their reliance 
is upon a sound mechanism, all costs paid 
where there are costs, and where absolute 
assurance is built into the sales or loan 
transactions, not as a charitable appendage 
thereto.” * (Italics supplied.) 

We ask: In the above citations, what 
are the meanings of the respective phrases 
“justly compensated” and “all costs paid 
where there are costs”? Unfortunately, neither 
of the two executives deals with this question. 
Our analysis would seem to indicate that 
the answer is nominal for clerical costs and 
nil or zero for sales promotion and selling 
The executive in the last citation 
twice stresses the point that con- 
sumer borrowers do not want charity, that 
is, something for nothing. If our analysis 
is correct, creditors who sell individual 
credit insurance apparently do not share 
the same code of ethics, for they offer no 
objection to accepting charity, that is, get- 
ting something for nothing, in connection 
with their insurance sales. 


costs. 


abc ve 


In this connection one authority has testi- 
fied as follows before a Congressional com- 
mittee: “The blunt truth of the matter is, 
Mr. Chairman, that the [individual] credit 
life business is basically a gigantic con- 
spiracy between these specialty companies 
and the lenders who sell their product to 
defraud the consumer and deprive him of 
his rights under state usury laws.” ™ 


Payment of Death Claims 


The second major abuse we mentioned 


above is evading payment of legitimate 
death claims. Companies which write indi- 
vidual credit life insurance have about one 
half the mortality rate of companies which 
write group credit life insurance. Their 
lower death claim pay-out ratios can only 
be explained in part by the way risks are 
selected. 

Other factors which also operate here, 
according to available studies, are excessive 
commission rates to creditors, use of the 
retrospective plan and greed. Judging from 
the absence of adverse evidence, group com- 
panies have a clean record in these matters. 

% Work cited at footnote 33, at p. 90. This 
statement is from an address made at the Third 
Annual Convention of the Consumer Credit In- 
surance Association. 

*® Transcript of Public Hearing Before the 
Sub-committee on Antitrust and Monopoly Leg- 
islation, Raleigh, North Carolina, December 16, 
1954, on ‘“‘The Tie-In Sale of Credit Insurance 
with Small Loans and Other Transactions,"’ 
pp. 72-73. 

“ State insurance administrators usually issue 
minimum premium rates on group credit life 
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Remedies 


How can states curb the abuses of ex- 
cessive price and evasion of death claims? 
The simplest and most effective way is to 
require that credit life insurance be written 
only on a group basis. Group insurance 
offers as complete protection as individual 
decreasing term insurance. Consumer-bor- 
rowers can get credit life insurance only 
through creditors; therefore they have equal 
access to it whether creditors group 
or individual insurance. Group insurance is 
low-cost insurance. It prevents creditors 
and insurance companies from making extra 
profits out of refinancing—a prevalent and 
creditor-encouraged practice in consumer 
financing. It avoids price control—an ana- 
thema to the entire life insurance business.” 
It is feasible administratively. Group insur- 
ance laws have been in operation for some 
time. They permit creditors a modest pre- 
mium refund to cover nominal clerical costs 
and avoid the necessity of the administra- 
tive agency examining each creditor’s books 
to determine the precise level of such costs. 
All insurance companies have the privilege 
of selling group insurance. No one is de- 
prived of any constitutional rights. 


use 


An alternative plan to curb price abuses 
is to regulate the premium on individual 
credit life insurance. If our analysis is 
even roughly correct, a maximum premium 
of 50 cents per $100 of original loan, that 
is, one half of 1 per cent, is more than 
ample.” This plan has a major drawback, 
however. It allows creditors and insurance 
companies to profiteer on refinancing. If 
premiums are regulated it may also be 
necessary to regulate hold-back percentages 
inv order to prevent undue downward pres- 
sure on insurance company profits. A paral- 
lel from the retail installment financing field 
is the twin regulation of finance charges and 
kickback percentages by a growing number 
of states. 


The American Life Convention and the 
Life Insurance Association of America pro- 
pose hold-back control without premium 
(price) control. They wish to set a maxi- 
mum hold-back (or its equivalent in any 
form) of 40 per cent.“ Our analysis shows 


insurance from time to time. Since insurance 
companies customarily use these rates, the mini- 
mums become de facto maximums. The insur- 
ance industry does not regard this system as 
price control, however. 

* As further proof of this, a recent study esti- 
mates that noncontributory group credit life 
insurance can be offered at a cost to the credi- 
tor of approximately one third of 1 per cent. 
See work cited at footnote 20, at p. 39. 

“See p. 318 below for further details of this 
proposal. 
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this figure is much too high. More funda- 
mentally, unless hold-back control reduces 
premiums it merely shifts part of the pre- 
mium dollar from creditors to insurance com- 
panies and still leaves consumers holding 
a high-cost insurance bag. Will hold-back 
control by itself reduce premiums? The 
Consumer Credit Insurance Association 
thinks so, namely: “If the lender can get 
only 40%, his interest becomes that of the 
borrower. He would not be interested in see- 
ing the insurer make a big profit, so he would 
seek rate decreases.”“ If this is so, why 
haven't creditors that offer group credit life 
insurance put pressure on insurance companies 
which sell individual credit life insurance 
to reduce premiums? Maybe it’s because 
businessmen are somewhat chary of calling 
other businessmen profiteers. 


There is a more basic reason, however. 
Consumer demand for credit insurance is 
inelastic with respect to price, and creditor 
demand for credit insurance is elastic with 
respect to hold-back income. (As our fore- 
going analysis shows, the insurance indus- 
try itself is in agreement with the preceding 
sentence.) Given these elasticities, hold-back 
control alone is more likely to encourage 
creditors to explore loopholes for getting 
the largest possible share of existing pre- 
miums than it is to encourage creditors to 
exert downward pressure on premiums. 


Turning to evasion of death claims, legis- 
lation can deal with this problem by (1) 
requiring that all death claims be paid by 
the insurance company and (2) giving state 
administrative authorities the right to audit 
insurance company records to ascertain that 
this is being done. 


General Nature of Existing Laws 


We are now in a position to examine in 
broad outline the laws governing credit life 
insurance and the practices of the major 
types of creditors. 


Group. credit life insurance is a form of 
group insurance and, as such, is subject to 
group insurance laws. Twenty-nine states 
have such laws. The other 19 permit the 
writing of group credit life insurance under 
administrative rulings. Thus, group credit 
life insurance can be and is being written 
in all 48 states. Although the 29 existing 
laws vary somewhat, they have been influ- 
enced by the model bill drawn up in 1946 
by the National Association of Insurance 
Commissioners. All state laws provide that 


* See work cited at footnote 29, at p. 4. 
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debtor’s insurance cannot exceed the amount 
of his indebtedness. All but Ohio permit 
the creditor to pass the cost of insurance 
to the debtor; in that state the creditor 
must furnish it at his own expense. 


Nine state laws prevent an employer from 
making a profit on his group insurance at 
the expense of his employees. Whether this 
provision can be construed as applying to 
group credit life insurance “is not certain 
at the present time. It would seem, where 
a debtor is paying the entire premium for 
the group creditor’s insurance, that the 
creditor should not be entitled to a portion 
of the dividend cr experience refund greater 
than that needed to compensate it for the 
administrative expenses entailed in offering 
the coverage.” “ 

Except for Illinois and Ohio, all states 
permit creditors to cover all or a portion 
of their debtors; those two states require 
100 per cent coverage. As already noted, 
state administrators usually promulgate mini- 
mum premitim rates from time to time and, 
through custom, these minimums tend to 
become maximums. Eight states require 
that debtors receive certificates’ of insur- 
ance; the other 40 do not. Sellers and 
financial institutions are eligible creditors 
for group insurance purposes in all states. 


Some financial institutions, such as state 
banks, consumer finance companies and 
credit unions, operate under their own spe- 
cially designed laws. We look at the credit 
life insurance aspects of these special laws 
in our discussion of the relevant financial 
institutions below. 


Individual credit life insurance is subject 
to the general laws on life insurance found 
in all 48 states. In addition, some states 
have issued administrative rulings which 
apply specifically to credit life insurance. 


Most states require that debtors be fur- 
nished an insurance policy within a reason- 
able time after buying the credit insurance. 
Some limit individual insurance to decreas- 
ing term insurance. A few give the state 
administrator power to determine that pre- 
miums are reasonable. Georgia, for one, has 
set a maximum of $1 per $100 of original 
loan on both group and individual insur- 
ance. No state, however, has yet attempted 
to reduce individual insurance premiums 
below $1 per $100 of original loan. As the 
above summary indicates, regulation of indi- 
vidual credit life insurance is much more 
general and much less strict than regulation 
of group credit life insurance. 


* Work cited at footnote 20, at pp. 31-32. 
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All states require that insurance be writ- 
ten only by insurance companies authorized 
to do business in that state. 


Credit Unions 


Credit unions use noncontributory group 
insurance. Each eligible borrower is auto- 
matically insured in the amount of his loan 
balance up to a limit of $10,000. Any bor- 
rower under the age of 70 who is able to 
perform (or within a reasonable time to 
resume) the usual duties of his livelihood 
is eligible for insurance. The credit union 
pays the premium out of its earnings. 

Monthly premiums per $1,000 of out- 
standing loan balance are: 60 cents on loan 
balances insured against death and 75 cents 
on loan balances insured against death and 
permanent disability.” (These rates are the 
equivalent of 39 and 49 cents per $100 of 
original loan.) Credit unions generally place 
their insurance with Credit Union National 
Association Mutual (CUNA Mutual), the 
credit union insurance company. 


Credit unions are legally free to offer 
group or individual credit life insurance. 
They prefer group insurance because it ful- 
fills the credit union objective of giving 
maximum benefits to members at the lowest 
possible cost. As is well known, credit 
unions charge lower interest rates than 
do most profit-making financing agencies. 
They are able to do this partly because 
officers usually serve without pay, compa- 
nies often provide free space, and profits 
are not subject to income taxes. These 
differential advantages do not apply, how- 
ever, to credit life insurance. As our above 
analysis shows, creditors have only nomi- 
nal expenses with respect to such insur- 
ance. Insurance companies bear the major 
cost. CUNA Mutual has to pay for its 
space and personnel and, except for ex- 
emption from income taxes on investment 
income, enjoys no tax advantages over the 
other insurance companies. It has been able 
to cover its costs and make large enough 
profits to pay for the bulk of the promotion 
work of the Credit Union National Associ- 
ation—all out of premiums which are compa- 
rable with the premiums of other companies 
which sell group credit life insurance. 


* The permanent disability feature provides 
payment of the loan balance of any borrower 
who becomes permanently disabled during the 
loan period. Thus far it is offered mainly by 
credit unions, Without in any way criticizing 
its use on a noncontributory basis by credit 
unions, a good case can be made against its 
general adoption in contributory group and indi- 
vidual credit life policies. Judging from credit 
union figures, such a feature raises credit insur- 
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Installment Sellers 
and Sales Finance Companies 


Installment sellers and sales finance com- 
panies “ are subject to the general insurance 
laws and rulings of the states in which they 
operate. They are also subject to retail 
installment financing laws in the some 18 
states which have such laws and to the 
Federal Trade Commission ruling of Feb- 
ruary 6, 1951, relating to the retail install- 
ment sale and financing of motor vehicles. 
All of the 18 laws and the FTC ruling have 
one or more provisions relating to insur- 
ance of any kind written in connection with 
an installment sale. These provisions re- 
quire the installment seller to state the cost 
of the insurance, the coverage provided and 
the beneficiary in each installment contract, 
and to send policies to the buyer within a 
reasonable time. 


Sales finance companies and banks strongly 
influence, if not determine, the installment 
financing practices of installment sellers 
from whom they buy installment paper.” 
Most sales finance companies have, in re- 
cent years, encouraged installment sellers 
to offer credit life insurance. Many sales 
finance companies write such insurance 
through their own insurance subsidiaries or 
affiliates; others do so through contractual 
arrangements with outside insurance com- 
panies. 


Most sales finance companies encourage 
their installment-seller clients to sell indi- 


vidual credit life insurance. In the main, 
these companies use the standard premiums 
of $1 per $100 of original loan with de- 
creasing term insurance, and $2 per $100 
of original loan with level term insurance. 
They either keep the hold-back income for 
thernselves or share it with installment sellers 
in one way or another. Some of the sales 
finance companies and installment sellers who 
sell individual credit life insurance are guilty 
of the abuses referred to in investigations by 
the Senate and various state legislative com- 
mittees. This is not surprising; numerous in- 
vestigations over the past decade or so show 
that other abuses such as excessive finance 
charges, inadequate prepayment refunds, bal- 
loon contracts and unfair repossession tactics 


ance costs by 25 per cent and opens the door to 
special features in a sphere where low-price, 
standardized coverage is eminently to be desired 
in the interests of consumer protection. 

“ Instaliment sellers who finance their own 
installment sales also function as sales finance 
companies. 

* Little is known of the credit life insurance 
practices of installment sellers who carry their 
own installment paper. ‘ 
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plague the installment financing industry. 
These abuses have reached such proportions, in 
fact, that they rated a special article in a 
recent issue of a popular national magazine.® 


A minority of sales finance companies 
encourage their installment-seller clients to 
offer contributory group credit life insur- 
ance. Included here are several of the 
nation’s largest companies. One of these 
companies formulated its group credit in- 
surance plan in 1941. By June 30, 1952, 
“more than 1,850,000 individuals had Group 
Creditor’s insurance under the GMAC 
{General Motors Acceptance Corporation] 
contract for better than $1,000,000,000 worth 
of coverage—an all-time record for any 
Group Creditor’s insurance policy in the 
history of the country.™! One of the most 
important accompanying advantages to this 
tremendous spread in coverage was that it 
enabled GMAC in the public interest to 
make four rate reductions in the cost of 
the insurance to its customers. Originally, 
it cost $4.90 to insure a contract of $1,000 
for one year. Now the cost is $3.25, a re- 
duction of 33%.” ™ 


Industrial Banks 
and Industrial Loan Companies 


Industrial banks and industrial loan com- 
panies operate under industrial loan laws 
in some 32 states and under usury statutes 
in the other 16." In general these laws and 
statutes either do not mention insurance 
at all or place only the most nominal re- 
strictions on the insurance activities of the 
industrial banks and industrial loan compa- 
nies which operate under them. Industrial 
banks and industrial loan companies are 
also subject to general insurance laws and, 
insofar as they buy retail installment paper, 
to the retail installment financing laws in 
the 18 states which have such laws. We 
have already sketched the credit life insur- 
ance provisions in these laws. 


Virtually all industrial banks and indus- 
trial loan companies sell individual credit 
life insurance. This is understandable since 


#®See William Longgood, ‘‘Watch Out for 
Those Gyp Car Deals,’’ The Saturday Evening 
Post, October 29, 1955, pp. 27, 103-106. For steps 
taken by a number of states to curb installment 
financing abuses see Wallace P. Mors, ‘State 
Regulation of Retail Instalment Financing— 
Progress and Problems,’’ The Journal of Fi- 
nance, October, 1950, pp. 199-218 and January, 
1951, pp. 43-71. 

® The company in question has since broken 
this record and probably will continue to set 
new records as long as its car sales keep rising. 

% In the Best American Tradition (Newark, 
New Jersey, The Prudential Insurance Company 
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Arthur J. Morris, originator of the indus- 
trial bank idea in 1910, also originated the 
idea of individual credit life insurance and 
founded the first company to. write such 
insurance in 1917. Known then as the 
Morris Plan Insurance Society, it is now 
called Bankers Security Life Insurance 
Society. Rates were originally based on 
age of borrower and ranged from $1.20 to 
$3 a year per $100 of original loan. As we 
have already noted, rates have since been 
standardized at $1 and $2 a year per $100 
of original loan for decreasing and level 
term insurance, respectively. 


State Banks 


State banks are subject to state banking 
laws, general insurance laws, usury stat- 
utes and, insofar as they buy installment 
paper, to retail installment financing laws 
in the 18 states which have such laws. 
When state banks buy retail installment 
paper from installment sellers they are pre- 
sumably subject to the same regulations as 
sales finance companies. Since we have 
already discussed these regulations, we need 
not repeat them here. Instead, we shall 
confine ourselves to the determination of 
the legal status of state banks with respect 
to credit life insurance written in connec- 
tion with installment cash loans. To this 
end we sent questions to each state bank 
administrator. These questions and the an- 
swers received from the 27 states which re- 
plied are given in Table II (page 312). Study 
of the table indicates that the majority of 
states permit banks to sell either group or 
individual credit life insurance and, in the 
case of the latter, to keep part of the pre- 
mium. Six states permit banks to offer 
group insurance only.” These states directly 
prohibit individual insurance or, like New 
York, discourage it indirectly by not allow- 
ing banks to keep any part of the premium 
dollar. 

All but four states have usury laws. 
Some states prescribe that all charges made 
in connection with a loan must not exceed 
usury limits. Banks in these states cannot 


of America, 1952), p. 4. The rates in the quo- 
tation are the equivalent of 49 and 32% cents 
per $100 of original loan. 

5t In recent years a number of industrial banks 
and industrial loan companies have become com- 
mercial banks and are governed by state or 
national banking laws. We discuss them along 
with other commercial banks in the sections on 
state and national banks which follow. 

®% Table II makes it appear that five is the 
correct number here. Six is right, however, 
because one of the 17 states which permit indi- 
vidual insurance does not, according to its state 
banking department, permit group insurance. 
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TABLE Il 


Legal Status of State Bank Activities with Respect to Credit Life Insurance 
Written in Connection with Installment Cash Loans 


Questions Asked in Letter 
Dated September 9, 1955 


Are state banks permitted to: 


Offer group credit life insurance 
Pass all or part of the cost of group 
credit life insurance on to con- 
sumers ek ee 
Offer individual credit life insurance 
Keep part of the premium charged for 
individual credit life insurance 


* Replies were received from 27 states. 


charge insurance premiums in connection 
with installment loans except to the extent 
that they are not charging maximum pos- 
Sible rates of interest. Other states pre- 
scribe that insurance premiums do not come 
within the usury limits, Georgia excepted, no 
state has yet enacted any direct control over 
the maximum premiums which state banks can 
charge for credit life insurance. Some states 
limit individual insurance to decreasing term 
insurance. As a general statement, state 
banks in most states have considerable 
latitude with respect to credit life insurance. 


Their practices vary widely from offering 
no credit life insurance, to offering non- 
contributory group insurance, to selling 
contributory group insurance, to selling in- 
dividual insurance. Those banks which use 
group insurance get the usual modest ex- 
perience refunds associated with this type 
of insurance. Similarly, banks which sell 
individual insurance get hold-back income 
ranging from 40 per cent up. The highest 
percentage which has come to the writer’s 
attention is 65 per cent. There may, how- 
ever, be some state banks which get even 
higher hold-back percentages. 


National Banks 


Insofar as national banks buy retail in- 
stallment paper from installment sellers, 
the banks are presumably subject to the 
same regulations as sales finance com- 


panies. Since we have already discussed 
these regulations, we need not repeat them 
here. In this section we confine ourselves 


5%. An important exception to this general rule 
will be noted subsequently. 
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Answers Received 


Laws 
Are 
Silent 


No 
Answer 
Given 


No Total * 


2 0 27 


to the legal status of national banks with 
respect to credit life insurance written in 
connection with installment cash _ loans. 
National banks in each state are subject 
not only to the laws governing state banks 
in that state but also to the National 
Banking Act and the rulings of the Comp- 
troller of the Currency thereunder. If there 
is a conflict, the most stringent regulation 
us‘ially applies.” 


The Comptroller of the Currency has 
issued several rulings on the subject of 
credit life insurance. The latest one, identi- 
fied as Paragraph 9420A, states that a na- 
tional bank has an insurable interest in 
the lives of its borrowers up to the unpaid 
balance of their loans, A bank may pur- 
chase individual policies or a group policy. 
If it obtains the insurance and pays the 
premiums without specific reimbursement 
by borrowers, it is not acting as an insur- 
ance agent. If it requires the borrower to 
pay the insurance premium, consideration 
must be given to the act of September 7, 
1916 (12 USC 92) which prohibits a na- 
tional bank in a place having a population 
of more than 5,000 from acting as an 
insurance agent. “A national bank located 
in a town of more than 5,000 should not 
receive any part of the premium charged 
the borrower, by way of commissions, 
dividends, refund of premiums, or otherwise, 
other than amounts sufficient to cover the 
actual cost to the bank of furnishing this 
service, including, clerical and stenographic 
expenses incurred in preparing reports, 
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etc. made to the insurance company.” 
This ruling agrees with the position taken 
in this article that, creditors have no justi- 
fication for profiting from the 
credit life insurance. 


sale of 


Some national banks do not offer credit 
life insurance. Some offer noncontributory 
group credit life insurance. A considerable 
number, including some of the nation’s 
largest, sell contributory group credit life 
insurance. Probably the greatest number 
sell individual insurance and receive hold- 
back income ranging in the main between 
40 and 50 per cent of the premiums charged. 
Can these hold-backs be reconciled with the 
ruling cited in the above paragraph? To 
find out the position of the Comptroller 
of the Currency, the writer addressed an 
inquiry to him. The answer indicates that 
his office reconciles the ruling and hold- 
back income in two ways. 


First, the comptroller’s office says that 
nothing in the federal statutes prevents one 
or more employees of a national bank from 
acting as independent insurance agents if 
they are in fact independent and if their 
activities are not objected to by the di- 
rectors of the bank. Second, and probably 
more important in terms of the number of 
banks affected, the comptroller’s office states 
that it is impossible to prescribe a formula 
for determining whether a bank is profit- 
ing from the sale of insurance. The comp- 
troller’s office feels that its examiners can 
make this determination without benefit of 
formula by examining into the particular 
facts in each bank. 


Judging from the letter referred to above 
and information received from various na- 
tional bankers, the comptroller’s office seems 
to have a formula without calling it such. 
Based upon my own experience in govern- 
ment, I have a feeling that this formula 
came into existence somewhat as follows: 


One of the first banks which proposed to 
sell individual credit life insurance on a 40 
per cent commission basis probably re- 
quested the comptroller’s opinion many years 
ago when credit life insurance was in its 
infancy and when the average personal loan 
was much smaller than it is today—perhaps 
not far from $100.* The comptroller’s office 
probably studied the proposal and con- 
cluded that a 40 per cent commission was 
not in excess of the bank’s expenses in 


54QOne school of legal opinion holds that a 
national bank located in a place of more than 
5,000 people cannot take an application for an 
individual insurance policy without violating the 
act of September 7, 1916, whether it (the bank) 
accepts a commission or not. This school argues 
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handling such insurance. This probably served 
as a precedent in answering subsequent in- 
quiries from other banks. 


Once established, a precedent becomes 
an increasingly higher barrier which must 
be overcome in inducing consideration of a 
new study to determine whether the conditions 
described in the original inquiry still exist. 
Today, for example, national banks make a 
great many automobile installment loans of 
$2,000 payable in 30 monthly installments. At 
a premium rate of $1 per $100 of original loan, 
the credit life insurance cost to the bor- 
rower is $60 of which the bank or its 
employee receives 40 to 50 per cent ($24 to 
$30) as hold-back income. I venture to 
guess that the comptroller’s office has never 
studied the question of whether this repre- 
sents a return which just covers “the actual 
cost... of furnishing this service.” Bank 
examiners apparently interpret 40 per cent 
as a minimum commission for they are 
allowing some national banks even higher 
commission rates. 


Not having access to the cost records of 
national banks, the writer cannot bring in 
direct evidence showing that the comptroller 
has overestimated the costs which national 
banks incur in selling individual insurance. 
But the writer can make two points which 
indicate the desirability of the comptroller’s 
restudying the matter on his own. The first 
point concerns method of costing. In its 
letter to the writer, the comptroller’s office 
States that the smaller the premium, the 
larger is the percentage which a bank would 
have to retain to cover its cost. The im- 
plication here is that costing is done on 
each loan taken one at a time. This method, 
if used, is woefully inaccurate for it ignores 
the effect of volume and loan size on costs. 


Suppose, for example, bank X makes one 
loan of $100 each year, sells decreasing in- 
dividual life insurance thereon for a pre- 
mium of $1 and keeps 40 cents as a com- 
mission. It might well cost the bank 40 
cents or more to make the insurance avail- 
able. Suppose, however, bank Y makes 
10,000 loans of $100 each year, sells de- 
creasing individual life insurance thereon 
for premiums of $10,000 and keeps $4,000 
in commissions. Does it cost the bank 
$4,000 to make the insurance available? 
Suppose, further, bank Z makes 10,000 
loans a year averaging $500 each, sells 





that in taking such an application a bank per- 
forms an act of agency, that is, it functions as 
an insurance agent and thus enters the insur- 
ance business in violation of law. The comp- 
troller’s office obviously does not subscribe to 
this school of opinion. 
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decreasing individual life insurance thereon 
for premiums of $50,000 and keeps $20,000 
as commissions. Bank Y and bank Z both 
issue 10,000 policies and thus have the same 
clerical and other costs in connection there- 
with. Yet bank Z gets five times more 
hold-back income than bank Y. 

The second point concerns the experience 
of banks offering group credit life insur- 
ance. Included here are six of the coun- 
try’s eight largest banks and a substantial 
portion of the country’s 300 largest banks. 
Most of these banks sell contributory group 
coverage at premiums ranging from 39 to 
49 cents per $100 of original loan in the 
first policy year and at a lower range of 
rates in renewal policy years. As far as 
the writer has been able to determine, these 
banks are covering the costs of providing 
coverage out of the modest premium re- 
funds which they receive from their insur- 
ance companies each year.” Does this 
mean that banks which sell individual in- 
surance are less efficient? Or does it mean 
they are more greedy? The Comptroller 
of the Currency has an obligation to find 
the answer. If banks which sell individual 
insurance are making any, let alone sub- 
stantial, profits therefrom, then (1) con- 
sumer welfare is prejudiced, (2) banks 
which sell group coverage are under con- 
stant temptation to increase their profits 
by shifting to individual coverage and (3) 
the National Banking Act is being in- 
fringed upon. 


We mentioned above that some states 
prescribe that all charges made in connec- 
tion with a loan must not exceed usury 
limits. State banks in those states cannot 
charge insurance premiums in connection 
with installment loans except to the extent 
that the banks are not charging the maxi- 
mum possible rates of interest allowed by 
the usury laws. National banks are not so 
restricted. Their charges in connection with 
a loan may go as high as the highest rate 
permitted to be charged by any lender in 
the state in which they operate.” Most 
states have small loan and industrial bank- 
ing laws which permit considerably higher 
maximums than usury rate maximums. Some 
national banks are making charges in con- 
nection with personal loans which approxi- 
mate the small loan maximums in the 
states in which they operate. State banks 
feel that national banks have an unfair ad- 


®% This is also true of the sales finance com- 
panies which sell group coverage. 

% This position of the Comptroller of the Cur- 
rency is based on an 1873 Supreme Court deci- 
sion in Tiffany v. National Bank of the State of 
Missouri, 18 Wall. 409. 
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vantage here because they know that con- 
sumer-borrowers are not too sensitive to 
price differentials. 


Consumer Finance Companies 


The writer has dealt at length with the 
subject of consumer finance companies and 
credit insurance in a recent article.” The 
main points in this article are summarized 
here. Consumer finance companies operate 
under small loan laws. A basic principle 
of these laws is a single, over-all charge set 
high enough to permit licensees to make 
reasonable profits without the need of ex- 
tra charges. The over-all charge must be 
computed at each payment at a true rate of 
interest for the actual number of days 
from the last payment. This prevents 
lenders from profiteering on loans which 
are paid in full or refinanced before ma- 
turity. Since small loan licensees are per- 
mitted a high maximum interest charge, 
their profits should be adequate. Available 
data indicate very clearly that—compared 
with profits of other industries, manufac- 
turing included—small loan industry profits 
have been adequate to more than adequate 
over the past several decades. 


States have been under increasing pres- 
sure in recent years to permit small loan 
licensees to sell credit insurance and make 
an extra charge for it. Since these licensees 
have individual insurance in mind, they 
obviously wish to take advantage of the 
hold-back income associated with that type 
of insurance. In other words, they wish to 
augment their already adequate profits with 
more profits. This is neither necessary nor 
desirable. It is not necessary because profit 
margins in most states are sufficient to 
permit licensees to offer noncontributory 
group insurance without extra charge. It is 
not desirable because individual credit life 
insurance premiums are charged in ad- 
vance, and advance charges of any kind 
breed unhealthy lending conditions. 


An executive of an insurance company, 
which pushes individual insurance, claims 
that only the large consumer finance com- 
panies can afford to offer noncontributory 
group insurance. He bases this claim on 
the further claim that smaller consumer 
finance companies have higher costs than 
larger ones.™ He presents no substantiating 
data of his own and either overlooks or 


% Wallace P. Mors, 1954 Insurance Law Jour- 
nal T78-798 (December). 
58 Work cited at footnote 33, at pp. 88-89. 
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ignores readily available published data. 
Let us review that data here. To begin 
with, available data show that profitability 
varies with the size of loan office. Loan 
offices with total assets of $100,000 make 
about the same net profit in per cent of 
assets employed as do larger offices. Loan 
offices with total assets of less than $100,000 
show lower net profits in per cent of assets 
employed. Data from three states show 
that loan offices with total assets of $100,000 
or more account for over 97 per cent of all 
small loans outstanding in those states. 
The insurance executive talks in terms of 
companies rather than loan offices. In these 
terms, more than 97 per cent of all small 
loans outstanding in the three states cov- 
ered are accounted for by consumer finance 
companies with total assets of $100,000 or 
more. 


This puts the executive’s claim in proper 
perspective and raises an obvious question. 
Which is more important, the welfare of 
the preponderance of small borrowers or 
the profit position of those licensees who 
cater to a very small fraction of small bor- 
rowers? If his point of view became the 
general basis of policy setting, we would 
find differential rates all over the consumer 
lending sphere—for example, higher usury 
maximums for small than for large banks. 


Consumer finance companies are permitted 
to offer noncontributory group life insur- 
ance in all states having small loan laws. 
A small but growing number of companies 
do so. In recent years a few states have 
changed their laws to permit consumer 
finance companies to sell credit life in- 
surance. Virtually all companies which sell 
insurance in these states sell individual 
coverage and get hold-back income varying 
from 40 to 85 per cent. Massachusetts has 
long permitted consumer finance companies 
to sell group but not individual insurance 
at an extra charge. No licensees have yet 
done so. Vermont recently passed a similar 
provision. 


Although the Massachusetts and Vermont 
laws break the one-charge principle, they 
do not permit lenders to profit on insurance 
sales. Equally important, their intent is to 
prevent bad lending practices. We have al- 
ready noted that consumer finance com- 
panies are permitted to make extra charges 
in connection with collateral loans. These 
charges may not, however, exceed the 
notary, filing and other costs necessary to 
effectuate the collateral. Group credit life 
insurance sold at an extra charge which 
does not permit profit to the lender may 
be looked upon in an analogous manner. 
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For, as we have already seen, credit life 
insurance is a form of collateral. Thus, 
states have a precedent for amending small 
loan laws to permit sale of group, but not 
individual, credit life insurance. 


Credit Disability Insurance 


Credit disability insurance is the second 
major type of credit insurance. Here the 
insurance company agrees to make pro-rata 
payments on borrowers’ outstanding loan 
balances for those days on which borrowers 
are ill or injured within the meaning of 
the policy. There are two general types of 
plans: elimination and retroactive. With 
the elimination plan the insurance company 
pays no benefit for the first stated num- 
ber of days of stay-home disability, usually 
three, six, seven or 14. Premiums vary 
inversely with the number of days specified. 
Although premiums are not standardized, a 
typical premium for the 14-day individual 
plan is $1.50 for $100 of insurance for a 
year, or fraction thereof. Corresponding 
premiums on the three-day individual plan 
range as high as $5.50 or more. 


With the retroactive plan the insurance 
company pays benefits for the entire period 
of stay-home disability, provided such dis- 
ability extends beyond a stated number of 
days, usually three, six, seven or 14. A 
typical premium for the 14-day individual 
plan is $2.20 per $100 of insurance for a 
year, or fraction thereof. Corresponding 
premiums on the three-day individual plan 
range as high as $10.50. Creditors get from 
40 to 85 per cent of these premiums as 
hold-back income. 


Unlike credit life insurance, credit dis- 
ability insurance is available mainly on an 
individual basis. Those insurance companies 
which specialize in individual credit life 
insurance also push credit disability insur- 
ance. Most of the insurance companies 
which write group credit life insurance 
but not individual credit life insurance 
do not write credit disability insurance on 
any basis. Included here are a number of 
the country’s oldest life insurance com- 
panies. There are the inevitable exceptions, 
of course. A few companies write group 
credit disability insurance provided the creditor 
also takes group credit life insurance. 


Sickness and injury are insurable risks. 
Their frequency among large numbers of 
persons can be forecast with reasonable 
accuracy. Further, sickness or injury in 
any one person is—epidemics apart—causally 
independent of sickness or injury in other 
persons. These facts are the basis of the 
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large accident and sickness insurance busi- 
ness which exists today. The objectives of 
such insurance, of course, are to compen- 
sate the insured for loss of income result- 
ing from illness or accident and/or to pay 
his medical costs. Benefits may thus be 
substantial. 

What happens when disability insurance 
is introduced into a loan transaction can 
best be shown by some simple arithmetic. 
Under the elimination plan the borrower's 
benefits per $100 borrowed are 32 cents a 
day for each day of stay-home disability 
beyond the minimum (three to 14) days 
stipulated.” Under the retroactive plan the 
borrower's benefits per $100 borrowed are 
also 32 cents a day, this time for each day 
of stay-home disability provided the mini- 
mum number of days (three to 14)-is ex- 
ceeded. 

To be eligible for this daily benefit of 32 
cents or less” a borrower’s stated premiums 
range as follows (per $100 of credit): 
Retroactive 

Plan 

$ 2.20 

6.00 
10.50 


Number Elimination 
of Days Plan 

14 $1.50 

7 3.00 

3 5.50 


Premiums actually paid per $100 original 
credit are higher because (1) a preponder- 
ance of credits are renewed before ma- 
turity, (2) premium rebates on prepaid 
credits are not made or are inadequate and 
new premiums are charged on renewed 
loans, and (3) premiums are charged not 
only on the amount advanced, but also 
on interest and other credit charges. 


Available data on. sickness make very 
clear the fact that relatively few consumer- 
borrowers qualify for credit disability benefits. 
The writer has analyzed that data else- 
where and summarizes the results here.” 
First, most consumer debt has such short 
maturities that the statistical chance of 
stay-home illness during the credit period 
is very small. Second, most of the bor- 
rowers who do have stay-home illnesses 
get well and return to work too soon to 
become eligible for credit disability insur- 
ance benefits. 


Qur analysis indicates that in a practical 
sense credit disability insurance covers an 
uninsurable risk—at least within the credit 
tange of most consumer-borrowers. The 
chances of winning a prize are somewhat 


8” Of this 32 cents, 27 cents is repayment of 
principal and 5 cents is interest. Interest. here 
is computed at an effective rate of 3 per cent 
a month. 
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akin to those of a lottery, but there the 
similarity ends. In a lottery the ticket cost is 
small and the prize large. In credit dis- 
ability insurance the premium is high and 
the benefit is low. Even the relatively few 
who have extended illness do not hit any 
jack pot, as they would with straight dis- 
ability insurance. The jack pot here is 
limited to the size of the credit when ill- 
ness commences—on the average, one half 
of the original credit. 


In the language of insurance, the risk is 
so small that even the minimum required 
premium would be consumed mainly by 
selling, administrative and overhead ex- 
penses.” These facts lead to the conclusion 
that credit disability insurance is not a de- 
fensible type of insurance. A number of 
states agree with this conclusion for they 
prohibit the writing of credit disability in- 
surance. Equally, if not more, important, 


the same conclusion is held by prominent 
voices within the insurance industry itself. 


The vice president and actuary of one of 
the nation’s largest life insurance com- 
panies recently made this statement: “In 
the case of Group Creditor Accident and 
Health Insurance, I can only testify on a 
professional basis from an analogy with 
employee group accident and health insur- 
ance, on which the Mortality and Mor- 
bidity Committee of the Society of Actuaries, 
of which I was Chairman for many years, 
has produced statistics. I do not see any 
reason to think that there would be any 
substantial difference between the claim fre- 
quency or duration of persons insured under 
Creditors Accident and Health and of em- 
ployees, because generally a financial in- 
stitution will not make loans to people 
unless they are good credit risks, which 
means that they are actively at work. The 
most recent report of the Society of Ac- 
tuaries Committee shows that nine out of 
100 people will be disabled during the year 
for a period of 14 days, and that the average 
period of compensable disability is six 
weeks following the 14-day waiting period. 


“In the case of large transactions such 
as mortgages, it might be worth while to 
insure this liability, but in the case of the 
average small loan company where, I am 
informed . . . the average monthly instal- 
ment is $20, it seems to me that this type of 
insurance does not make much sense. In my 
Opinion the insurance mechanism, which has 


* Reducing the interest rate reduces the daily 
benefit. 

®t Work cited at footnote 47, at pp. 795-797. 

® Costs of verifying and settling claims are 
obviously greater for disability than death. 


ILJ— May, 1956 





certain fixed expenses, should not be used to 
cover losses which the individual can be ex- 
pected to carry on his own... .”™ (Italics 
supplied.) Actuaries of several other insur- 
ance companies and an actuary responsible 
for administering insurance laws in an im- 
portant jurisdiction have reached a similar 
conclusion on the basis of their own studies. 
They have so expressed themselves in un- 
solicited letters to the writer—letters sent 
as voluntary comments-on the writer’s two 
previous articles on credit insurance.“ 


On the other side, the Consumer Credit 
Insurance Association says that credit dis- 
ability insurance is a justifiable type of insur- 
ance. Apparently it bases its claim on hunch 
rather than study for it is content with the 
remark that a study would verify its claiin.® 


Investigations reveal that sales of indi- 
vidual credit disability insurance have been 
attended by abuses of overcharging and 
evasion of legitimate claims. If anything, 
the abuses are apparently more extreme 
than in the case of individual credit life 
insurance. Overcharging is easier because 
disability policies are not standardized as 
are credit life policies. Evasion of claims 
is easier because of the greater difficulty 
of establishing disability than death. Spokes- 
men for creditors and specialty insurance 
companies claim that regulation can stamp 
out abuses. If our analysis is correct, 
stamping out abuses requires stamping out 
credit disability insurance entirely. The 
benefits are so limited relative to the in- 
come of the average borrower that self- 
insurance is actually more economical than 
purchased insurance. 


Credit disability insurance is a more re- 
cent development than credit life insurance 
and, as yet, is much smaller. It was first 
written in the 1930’s but has grown mainly 
since World War II. Unless prohibited by 
regulation, it promises to grow even faster 


in the future as more and more insurance 
companies and creditors sense its profit 
potentialities. Even those insurance com- 
panies which think it unsound may be 
forced to offer it for competitive reasons. 


We have already mentioned that some 
states prohibit the writing of credit dis- 
ability insurance. In the states which per- 
mit it, the same laws govern both credit 
disability and credit life insurance activi- 
ties of creditors and insurance companies.” 
We have already discussed these laws and 
do not need to go over them again. A 
relatively small but fast-growing number 
of creditors sell credit disability insurance. 
Included here are individual installment 
sellers, sales finance companies, industrial 
banks and industrial loan companies. As 
far as the writer can ascertain, credit unions 
do not offer this type of insurance. 


Insurance Associations’ Attitudes 


Credit insurance abuses have grown to 
such general proportions that the National 
Association of Insurance Commissioners 
was finally compelled to recognize the 
problem officially. In 1952 it set up a 
special subcommittee to study the problem 
and make recommendations. The subcom- 
mittee issued an interim report in De- 
cember, 1953," and a final report in June, 
1954. The interim report evoked a storm 
of controversy in trade circles. One com- 
mentary called it “toothless”® and an- 
other, “a sermon against sin.” ™ 

The subcommittee chairman himself, in 
an appeal for more serious consideration, 
expressed similar sentiments: “. . . there- 
fore should they [the report’s recommenda- 
tions] be adopted, they would only restate 
statutes which we know have not solved 
the problem by the very fact that the 
problem exists and is under study by us,.”™ 
The final report of the subcommittee, 





* Statement by E. B. Whittaker, Vice Presi- 


dent, The Prudential Insurance Company of 
America, Newark, N. J. Before the Senate 
Judiciary Committee of the State of Kansas 
({mimeograph), p. 4. 

64 See work cited at footnote 57, at pp. 778-798 
and Wallace P. Mors, ‘‘What Is Credit Insur- 
ance?”’ Babson Institute Alumni Bulletin, No- 
vember, 1955, pp. 6-7. 

6 Consumer Credit Insurance Association, The 
Economic and Social Value of Credit Life and 
Disability Insurance (undated), p. 9. 

*® The legal situation is quite confused with 
respect to credit disability insurance. No state 
which has a group disability law makes provi- 
sions for group credit disability insurance in 
that law. Some of these states prohibit group 
credit disability insurance and some permit it 
by administrative ruling or acquiescence. Like- 
wise, states without a group disability law either 


Installment. Credit Insurance 


permit or prohibit group credit disability by 
administrative ruling or acquiescence. 

® Report of the Subcommittee to Study Rules 
and Regulations Governing the Sale of Credit 
Life and Credit Accident and Health Insurance 
when Sold in Connection with Loans (Decem- 
ber 2, 1953) (mimeograph), pp. 1-5. 

* The subcommittee’s report of June 7, 1954 
(mimeograph), pp. 1-9. After rendering its final 
report the subcommittee was discharged. See 
Report of the Life Committee, National Associa- 
tion of Insurance Commissioners (June 9, 1954) 
(mimeograph), p. 2. 

* “*Pros and Cons of Small] Loan Credit Cover- 
age,’’ Finance, November 15, 1953, p. 47. 

7 Roger Kenney, ‘‘The Credit Life Insurance 
Problem—A Hot Potato for Commissioners’ Con- 
vention,’’ 64 United States Investor 13 (Novem- 
ber 28, 1953). 

™ Work cited at footnote 11, at p. 2. 
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adopted June 9, 1954, contains few substan- 
tive revisions, but is prefaced with the 
commissioners’ significant warning that “we 
did not concern ourselves with the legality 
of the sale of such insurance in connection 
with a lending or credit transaction, nor 
did we consider its sale in relationship to 
fair trade or anti-trust laws.” 

It suggests the following principles for 
guidance of insurance companies: “ 

(1) The amount and term of insurance 
shall be limited to the original amount and 
term of the debt. 

(2) Premium rates shall be filed with the 
Commissioner of Insurance. 

(3) Cancellation of credit insurance shall 
be mandatory on credits paid, renewed or 
refinanced before maturity; the formula 
used to compute premium refunds shall 
be filed with the Commissioner of Insurance. 


(4) Insurance companies shall assume 
full responsibility for payment of claims. 

(5) Insurance companies shall furnish bor- 
rowers with policies or other evidence of 
insurance. 

(6) When insurance is required as se- 
curity, borrowers shall have the right to 
furnish existing policies or procure the 
necessary coverage elsewhere. 

Insurance industry reaction to these sug- 
gestions is mixed. The Consumer Credit 
Insurance Association feels the rules are 
adequate and sufficient to clear up credit 


NEEDED: HIGHWAY CITIZENS___ 


The nation desperately needs the facil- 


schools and the services of 
highly trained teachers to develop “high- 
way citizens,” Thomas N. Boate, manager 
of the Accident Prevention Department 
of the Association of Casualty and Surety 
Companies, declared recently in an address 
before Pennsylvania driver education teach- 
ers and safety education officials. 


Mr. Boate stated: “We are adamant 
in this country in expecting every citizen 
to live within the restrictions imposed 
by criminal law. We do not hesitate to 
incarcerate or even to deny some of the 


ities of its 


= Work cited at footnote 68, at p. 1. 

% Work cited at footnote 72, at pp. 1-7. 

™ Work cited at footnote 33, at pp. 91-92. 

% Letter dated November 28, 1955, to the mem- 
bers of the Subcommittee on Credit Life and 
Credit Accident Health Insurance of the Life 
Committee of the National Association of Insur- 
ance Commissioners, pp. 3-4. 

% The National Underwriter (Life Insurance 
Ed.), June 18, 1954, p. 4. 
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insurance abuses.* The American Life Con- 
vention and the Life Insurance Association 
of America would go somewhat further and 
limit compensation paid creditors on loans 
of $500 or less. Their suggested limits are 
“to 40¢ per annum per $100 of initial in- 
debtedness in the case of credit life insur- 
ance, to 60¢ per $100 of initial indebtedness 
in the case of credit accident and health 
insurance with a 14 day non-retroactive 
elimination period on an indebtedness of 
one year’s duration, and to _ consistent 
amounts in the case of other credit accident 
and health insurance.” They also would 
limit credit disability insurance to elimina- 
tion plans of 14 days or more. They feel 
this is desirable “in order to preclude the 
sale of higher priced coverage producing 
claims of a frequency not conveniently 
serviced through most lenders.” The Na- 
tional Association of Life’ Underwriters 
would prohibit any commission payments 
to creditors for selling insurance.” 


This record indicates that the insurance 
industry associations have not yet been 
willing to come to grips with what our 
analysis shows to be the key issues. These 
issues are: (1) preventing overcharging 
for credit life insurance in the forms of 
excessive initial prices™ and added re- 
financing levies™ and (2) facing squarely 
the problem of whether credit disability 
insurance is a defensible type of insurance. 


[The End] 


privileges of citizenship to those persons 
who are criminally deficient in their 
regard for others. 

“This is not generally true when it 
comes to traffic laws and their enforce- 
ment—how quick we are to shut our 
eyes. 


“A major element in realistic and effec- 
tive traffic safety, needless to say, is 
voluntary compliance with the law. Teach 
your students to want to drive safely, 
teach them to worry a bit about their 
responsibility for the lives of others, and 
we will have safer streets and highways.” 


™ Our analysis shows that the second principle 
of the NAIC subcommittee report is hopelessly 
inadequate in dealing with this abuse. It also 
shows the inadequacy of the ALC-LIAA and 
NALU proposals, respectively, to limit and eli- 
minate commission payments to creditors for 
selling credit insurance. 

% Our analysis shows that the third principle 
of the NAIC subcommittee report is hopelessly 
inadequate in dealing with this abuse. 
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Medical Malpractice — 
A Changing Picture! 


By R. CRAWFORD MORRIS 


THROUGHOUT the United States and 
England medical malpractice lawsuits 

are alarmingly on the increase. So are the 

sizes of the verdicts rendered therein. 

Newsweek reports: 

“Some 5000 cases are now being tried 
each year with thousands of other 
settled out of court. Since 1950, one out 
of every 35 doctors insured under the New 
York State Medical Society’s group-insur- 
ance plan has been sued in the courts for 
malpractice.” * 


cases 


The chairman of the District of Colum- 
bia Medical Society Professional Liability 
Insurance Committee (where recently 115 
malpractice cases were pending and the 
doctors found all group insurance with- 
drawn from them) states: 


“Only about one in seven or eight of 
the district cases shows any real negligence 
on the doctor’s part. Nonetheless, the 


doctor loses about one in four cases’.”?* 
England’s experience is the same: “ “The 
flood of claims against doctors which has 
been steadily rising during the past few 
years, shows no sign of subsiding. In fact, 
in the year under review, the number of 


1 Newsweek, July 11, 1955; also, see footnote 2. 

2 William F. Martin, “‘The Trial of a Medical 
Malpractice Case,"’ 1955 Insurance Law Journal 
613, 614. Mr. Martin is a member of this 
committee. 

8 Report of Medical Protective Society, Ltd. 
(September, 1954); see work cited at footnote 2, 
at p. 613. 

4See ‘California Decision,’ at p. 320; also, 
see footnote 12. 

5 Work cited at footnote 2, at p. 614. 

* Gary v. Sykes, a minor v. Dr, Lewis EB. Tol- 
bert, Jr., and Dr, Howard W. Elizey (Cir. Ct., 
Shelby County, Memphis, Tennessee. Judge 
Wilson, October 15, 1952), not officially reported. 
See articles in Memphis Commercial-Appeal, 
October 16, 1952, Memphis Press-Scimitar, 
October 17, 1952, Little Rock, Arkansas Ga- 
zette, October 17, 1952. 
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| The author is a member of the firm of 
Arter, Hadden, Wykoff & Van Duzer, 
Cleveland, Ohio. His article is reprinted, 
with permission, from the January, 1956 
| issue of the Insurance Counsel Journal, 
which is published by the International 
Association of Insurance Counsel. 


such claims has again shown an increase 


ae) 


Verdicts are even more alarming. In a 
very recent case,* a San Francisco jury re- 
turned a malpractice verdict in the sum of 
$250,000. A few months before, a San Diego 
jury ° returned a malpractice verdict in the 
sum of $210,000. A Tennessee jury® re- 
turned a malpractice verdict of $200,000; 
a federal jury," one of $123,000; a Texas 
jury,* one over $100,000; and a Wisconsin 
jury, one of $97,000.’ 

In fact, the medical malpractice picture 
is changing so catastrophically that one 
wonders if the law itself is changing: ” 

“*The increase in the number of actions 
against hospitals and doctors has given 
rise to the feeling in some quarters that 


7 Canon v. U. 8., 4 Negligence Cases (2d) 351, 
217 F. (2d) 70 (CA-9, 1954). For opinion below, 
see 2 Negligence Cases (2d) 307, 111 F. Supp. 
162 (DC Calif., 1953). 

8 Porter v. Puryear, 2 Negligence Cases (2d) 
1016, 258 S. W. (2d) 182 (1953), rehearing den., 
May 11, 1953. 

* Matter v. Dr. Smith (Cir. Ct., 
Wisconsin, March 18, 1954), unreported. 
Milwaukee Journal, March 19, 1954: 

1% There are those who would have it so: In 
September, 1955, the Conference of Delegates 
of the State Board of California adopted a 
resolution calling for the creation of a special 
committee to study and make recommendations 
on the matter of the rule requiring expert 
testimony in medical malpractice cases. The 
resolution further provided that the special 
committee is to consult with “interested organi- 
zations’’—some of which are dedicated to aboli- 
tion of the rule. 


Milwaukee, 
See 
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the law of negligence, insofar as it affects 
doctors has undergone a drastic change’.”™ 

We submit, and earnestly hope, that it 
has not and that our courts will continue 
to adhere to those safeguards of the law 
requiring legal proof of negligence by ex- 
pert testimony in medical malpractice cases. 
The rationale of recent cases, however, 
alarms us and commands our serious attention. 


California Decision 


This case” arose out of the following 
circumstances: The plaintiff, a 54-year-old 
man employed as a stock clerk, had suffered 
intermittent claudication in the calves of 
both legs for about a year. He had been 
attended by a specialist in internal medicine 
who treated him conservatively with drugs 
intended to improve circulation. When the 
patient did not respond, he was referred 
by the internist to the defendant doctor, 
a specialist in vascular surgery. The de- 
fendant doctor examined the patient and 
found complete absence of pulsations from 
the femorals down. The patient had all the 
other signs of an obstruction in his aorta 
and the defendant doctor recommended that 
he enter the defendant hospital for further 
studies to determine if an operation could 
be performed to improve the patient’s con- 
dition. The plaintiff claims he understood 
he was entering the hospital merely for 
some routine X-rays. Up to (this point, the 
patient had no sensory or motor nerve 
disturbances. 


The patient entered the hospital on Jan- 
uary 6, 1954. He was examined by a resi- 
dent in surgery and X-rays of the chest and 
abdomen were taken with ‘barium swallow. 
The next day, the patient was scheduled 
for translumbar aortography, but this was 
postponed until the afternoon of January 
8, 1954. The patient was taken at that 
time to the X-ray department. The defend- 
ant doctor was present at the very start 
of the procedure, but did not participate 
in it. He left the room after a minute or 
two. The patient was given an anaesthetic 
by an anaesthetist. A resident in surgery 
inserted a 16-gauge needle into the aorta 
in the usual manner without difficulty. 
Thirty cubic centimeters of sodium urikon 
were injected through the needle, and a se- 
ries of films was taken. Upon examination 
of these, with the patient still under anaes- 
thesia, the resident in surgery, after con- 
ferring with the radiologist, decided that 
an additional run should be made in an 


1 Work cited at footnote 2, at p. 613. 
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attempt to visualize collateral circulation 
lower down on the body. An additional 
20 cubic centimeters were injected without 
changing the position of the needle. The 
patient was returned to his room, appar- 
ently in good condition. The next morning 
about 5:00 a.m. it was found that the patient 
was completely paralyzed from the umbilicus 
down. He had a transverse myelitis which 
unquestionably was permanent in nature. 
Complete paralysis of the lower extremities, 
bowels and bladder was present. The patient 
was a permanent paraplegic. 


The plaintiff's first complaints at the trial 
were that the defendant doctor himself did 
not perform the procedure as the patient 
had expected, but that it was done by an 
allegedly inexperienced resident. (In fact, 
the resident had considerable experience, 
but this was difficult to establish.) The 
patient complained that he was not ad- 
vised in advance of the procedure that 
there were any attendant risks or dangers. 
He claimed that 50 cubic centimeters of 
sodium urikon was too much and exceeded 
the recommended dosage of the manufac- 
turer’s brochure—15 cubic centimeters. He 
also complained of two runs being taken. 


At the trial it was difficult to establish 
what in fact caused the paralysis, as there 
is very little in the literature concerning 
such a complication, although a few have 
been reported. It was the defendant doc- 
tor’s opinion, and that of another expert, 
that there had been an occlusion of the 
blood supply to the spinal cord which re- 
sulted in necrosis of the cord. The third 
expert, a neurosurgeon, was of the opinion 
that the complication was due to a toxic 
reaction to the drug. 


At the trial it was demonstrated that the 
patient would require paraplegic care for 
the remainder of his life. Plaintiff’s expert 
testified that he had a normal life expect- 
ancy of about 20 years. This, of course, 
was contrary to the findings demonstrated 
by the aortogram, which showed an almost 
complete block of the aorta very close to 
the take off of the renal arteries. 


There was no direct testimony that stand- 
ard practice was not followed either by 
the hospital and its employees or by the 
defendant doctor. An independent medical 
expert called on behalf of the plaintiff to 
testify was not permitted to express an 
opinion on the standard practice in the 
community in the performance of aorto- 
graphy, on the ground that he was not 
qualified in the field. 


2 Not yet officially reported. 
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The trial court denied defendants’ mo- 
tions for a nonsuit and directed verdict on 
the theory that the doctrine of res tpsa 
loquitur was applicable and submitted the 
case to the jury on this doctrine. The 
court did not require proof of negligence 
by the plaintiff. In applying the doctrine 
of res ipsa loquitur to the case, the trial 
court instructed the jury that there was a 
presumption or inference of negligence from 
the untoward result which it was incum- 
bent upon the defendants to explain away. 
The trial court’s instructions, in effect, 
made the attending physician responsible 
for practices with untoward results, even 
though he was not in attendance at the 
time. 

The jury rendered a verdict in favor of 
plaintiff against both defendants in the sum 
of $250,000. This was reduced by the trial 
court to approximately $215,000 and the 
case is now on appeal by both defendants. 


At the Medicolegal Symposium of The 
American Medical Association in New York 
City on October 30, 1955, it was reported * 
by the late Louis J. Regan, M. D., LL.B., 
of Los Angeles, that the doctor involved 
in this case has, because of this decision, 
contemplated resigning from the practice of 
medicine altogether, feeling that he could 
not properly practice his specialty without 
the diagnostic aid of aortography, which aid 
the court’s decision had taken from him by 
requiring him to be an insurer of its appli- 
cation notwithstanding unforeseeable com- 
plications—an insurance too costly for the 
doctor at a jury premium of $250,000. Dr. 
Regan stated that the defendant doctor had 
performed 50 such aortograms with no 
untoward results. 


The action of the trial court in applying 
the doctrine of res ipsa loquitur to this 
situation “* and thus permitting the plaintiff 
to submit his case to the jury without 
medical proof of negligence in the applica- 
tion of the aortography does, in fact, place 
upon the defendant doctor the burden of 
becoming an insurer of a vitally needed 
but’ delicate diagnostic aid where an unfav- 
orable complication may, of course, occa- 
sionally occur even in the presence of the 
highest degree of care. 


One has to sympathize with the defend- 
ant doctor! The risk, at $250,000, is too 
great a one for him to be asked to assume. 
If this is to become the law, it is apparent 


3 Transcript not yet available; for further 
information, consult C. Joseph Stetler, Director, 
Law Department, American Medical Association, 
535 North Dearborn Street, Chicago 10, Illinois. 

4 See Appendix A. 
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that the patient and the progress of medi- 
cal science—not the doctor—are to be the 
losers. Under the pressure of such odds, 
doctors will simply cease to employ such 
techniques regardless of their benefit to 
the patient and regardless of the fact that, 
statistically, serious complications are rare. 


In a discussion of this case, a leading 
Cleveland orthopedic surgeon, Wallace S. 
Duncan, stated that the medical profession 
is already retrenching along this line, fore- 
going many useful techniques for fear of 
court and jury imposing tort liability with- 
out fault through the doctrine of res ipsa 
loquitur and that malpractice litigation is 
now considered by the medical profession 
as an occupational hazard” so great as to 
even adversely affect current medical school 
enrollment. 


Ohio Decision 


In this case™ plaintiff fell off a farm 
wagon in 1944 and struck the back of his 
head, neck and shoulders on the wagon 
tongue and on the ground. No serious 
consequences appeared at the time, but 
about a year later sporadic headaches set 
in, which had become constant and unbear- 
able by October, 1948. After consulting a 
doctor in the city where he lived, plaintiff 
on November 30, 1948, came to an Ohio 
hospital for examination and treatment, be- 
ing placed under the care of the defendant, 
Dr. A. After two days of conservative 
treatment, which proved ineffectual, Dr. A 
performed a spinal column operation on 
December 3. At this operation Dr. A was 
assisted by Dr. B who, in Dr. A’s absence, 
had charge of plaintiff from that time on. 
He examined him at various times and 
made notations in the hospital record. The 
operation was a cervical laminectomy and 
posterior rhizotomy. The laminectomy con- 
sisted of the removal of the spinous proc- 
esses of the first four cervical vertebrae 
to give access to the spinal canal. The 
rhizotomy consisted of the division or cut- 
ting of certain sensory spinal nerve roots 
which transmit pain to the brain. 

Plaintiff's recovery from this operation 
was uneventful. He was discharged from 
the hospital on December 13, and he re- 
turned to his home under instructions to get 
up for a few minutes each day. However, 
on December 25 his headaches returned 
and a week later, on December 31, he came 


‘“‘Malpractice, An Occupa- 
tional Hazard,’’ Journal of American Medical 
Association, December 4, 1954. 

16 Never officially reported. 
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back to the hospital for further observation 
and treatment. On January 1, 1949, Dr. B, 
in the course of making his regular round 
of visits, came to plaintiff's bed and, after 
questioning him as to what had happened 
while he was at home, asked him if he 
would sit up, first in bed, then on the edge 
of the bed, which he did. Dr. B then asked 
him to turn his head from side to side, 
but plaintiff complained that this movement 
caused him pain, whereupon Dr. B, remark- 
ing that he could surely turn his head more 
than three fourths of an inch, put his hands 
on the sides of plaintiff's head and turned 
it from side to side 12 or 15 times, this 
being in spite of plaintiff's protests and 
resistance. 


Dr. B then said, “I want to see his re- 
action on his feet,” and so the doctor 
helped him on with his slippers and robe, 
walking backward ahead of plaintiff and 
cupping his hands in plaintiff's hands and, 
when plaintiff still continued to resist, said, 
“You just don’t seem to want to try to 
get well. Don’t you want to get well?” 
In this fashion Dr. B got plaintiff out 
into the hall and they walked down the 
hall some 30 feet. Dr. B then took his 
patient over next to the wall, saying, “I 
want you to walk. You keep trying to 
walk.” Thereupon, plaintiff claims, Dr. B 
left him, and his wife and another woman 
had to lead plaintiff back to his room 
and to bed. 


The hospital records contained the fol- 
lowing note by Dr. B relative to this: 


“The patient has not been out of bed 


since he left the hospital. Neurological 
essentially negative except for surgical 
analgesia as noted. History obtained from 
wife revealed patient had a very good friend 
operated on in Indianapolis, Indiana, and 
died a few .u.0urs postoperative; since then 
patient has continually cited severity of 
his operation. States he has pain in the 
analgesic area but yet unable to feel a pin. 
He resents close questioning into his con- 
dition and states he cannot walk. I urged 
him to get out of bed and he exhibited a 
pseudoataxia and then became quite angry 
because he had to get out of bed; the nurse 
observed him while I answered a ’phone 
call and he told her he was going to get 
out of here because we could not under- 
stand his condition. With that remark the 
ataxia disappeared and he ambled over to 
his bed. Impression: Conversion hysteria.” 


% Thereafter and before retrial, the plaintiff 
died, following which the case was terminated 
by settlement. 
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The foregoing occurrence furnished the 
entire basis of plaintiff's $128,000 suit for 
malpractice against Drs. A and B. 


In his argument to the jury, counsel for 
plaintiff frankly stated: 

“I should like to state it now once and 
for all and without the slightest equivoca- 
tion, the essence of our case is assault and 
battery... . 


se 


.. , defense counsel, says we have not 
proved negligence. We have not attempted 
to prove negligence. We do not take the 
position that this is a negligence case. What- 
ever malpractice was committed here we 
insist was a malpractice by reason of doing 
a completely unauthorized act, not a negli- 
gent act. An unauthorized act.” 


Plaintiff's contentions were: (1) Dr. B’s 
treatment of his patient, the plaintiff, on 
the occasion in question was not consented 
to by the plaintiff, but on the contrary was 
opposed and resisted by him; hence, it was 
unauthorized and in law amounted to an 
assault and battery. (2) Consequently, there 
having been a willful assault by Dr. B, 
medical evidence was unnecessary and the 
nature of the occurrence was such that lay 
testimony was sufficient for a jury of lay- 
men to find Dr. B guilty of malpractice. 


Defendants’ contentions were: (1) By 
voluntarily becoming a patient at the hos- 
pital, plaintiff gave his consent not only 
to the operation performed on him but 
also to any and all postoperative treat- 
ment which the hospital doctors, including 
Dr. B, in good faith deemed necessary for 
his recovery; for this reason, Dr. B’s treat- 
ment on the occasion in question was not 
unauthorized nor did it amount to an as- 
sault and battery; it had been consented to 
in advance and his consent lasted as long 
as he remained a patient at the hospital. 
(2) Except in rare cases, malpractice must 
be established by medical evidence and not 
by lay testimony, and while there exists an 
exception that under certain circumstances 
lay testimony is sufficient, the case at bar 
falls within the rule and not within the 
exception. 

The trial court directed a verdict in 
favor of both defendants. However, the 
court of appeals reversed the judgment of 
the trial court as to defendant, Dr. B,” 
stating: 

“. . it is the unanimous opinion of the 
members of this court that plaintiff’s evi- 
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dence discloses a course of conduct upon 
this occasion by defendant (Dr. B) con- 
stituting a technical assault and battery 
upon plaintiff, a very sick and weak man, 
with resulting injuries. 

“It is the contention of defendant’s 
counsel that the patient, by entering the 
hospital and submitting to treatment, gave 
implied consent to anything which might 
occur, such as the conduct here considered. 
This rule has no application to the facts 
and circumstances as indicated by the evi- 
dence presented by plaintiff in the instant 
case, where the patient and his wife pro- 
tested vigorously against the conduct of 
the assistant physician and begged him to 
wait for consultation with the doctor in 
charge of the case. In the absence of evi- 
dence to the contrary, the vigorous but 
unavailing protests of plaintiff and his wife, 
constituted an express refutation taking 
precedence over any implications arising 
from the fact that he was a patient of the 
hospital. Further, it is our view that the 
question of consent, either expressed or 
implied, under the circumstances was a 
question of fact for the jury under proper 
instructions. 

“In our opinion upon plaintiff's evidence, 
the treatment accorded the plaintiff upon 
this occasion by the assistant physician, 
was unauthorized and unjustified 
thus bringing the case within the exception 
to the general rule that expert medical 
testimony is necessary to support a case 
against a physician for negligence.” 


In its opinion in favor of Dr. B, the 
trial court had said: 


“But here is a doctor who has to find 
out just how much flexibility he has, whether 
he actually can stand or not, or whether 
he can walk or not and so he moves the 
man’s neck around a little, after he applies 
some pins to see how much numbness there 
may be there or somewhere else. 


“And so he tries to help the gentleman 
to move his head a little, and he didn’t like 
it and he protested and he hollered. 


“Well I suppose that his head had stayed 
still in the three weeks that he had been 
home, except once a day he probably got 
up, maybe those muscles were kind of be- 
coming atrophied and deadened and lifeless 
and numb, I don’t know. 

m Can I say as layman that his 
present condition and everything he has 
gone through was caused directly by and 
would not have happened except for what 
(Dr. B) did on this day? 


18 See Appendix B. 
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“Now that is exactly what is expected 
of these 12 jurors as laymen, to say with- 
out medical help or without medical testi- 
mony, from their own knowledge and 
experience,—and the average of them would 
not have any more than I would have, I 
don’t believe—to say from the light of 
their experience, not only is this man’s 
present condition the result of what the 
doctor did, but had the doctor never done 
that, he would have been all right? 


“Now then, suppose that your little child 
is sick with constipation, and you say, 
‘Willie, step up here and get a dose of 
Castor Oil.’ 


“Willie says, ‘I don’t want it. And you 
say, ‘You got to take it. So you hold 
his nose and give him a tablespoon of 
Castor Oil and Willie screams. Is that 
assault and battery? ... 


“But whenever anybody has to start walk- 
ing, after having had a broken leg, or has 
to start moving anything after having been 
in a cast—if any of you had had the ex- 
perience, you thank the Lord that you have 
ultimately had a healing, and we don’t 
all have healings, do we, gentlemen? 
But you know as a layman that the first 
day your boy or your neighbor’s boy 
tries to get back on crutches, you have a 
tough time holding him up, and you know 
he has to fall a few times, and you know, 
he has to be pushed as you know when 
those muscles, ligaments and tendons first 
start being moved again, it requires a little 
push even though someone says, ‘ouch.’ 
Even though they cry and even though they 
protest. 


“That is what is required of doctors. 
But I know that as a layman, and so does 
every man in this room. And when this 
young man tried to help this plaintiff, it 
wasn’t any assault and battery, at all. 


“There is an implied consent ™! to the 
methods therein required to get him on 
his feet, and the doctor was of the im- 
pression that he could turn himself into 
a self-made invalid if he didn’t. 


“IT am supposed to let this go to a jury 
of 12 laymen who will say, out of all of 
the things that this fellow now has, the 
plaintiff, that this doctor who tried to help 
him on this occasion by moving his head 
and neck and get him to his feet, he is the 
cause of it all, he ought to pay for it all.” 


As was observed by the trial court, the 
practice of medicine is replete with in- 
stances of these alleged quasi-assaults. One 
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has but to sit in a dentist’s or doctor’s wait- 
ing room or walk down a hospital corridor 
to hear the protestations of patients against 
the often painful but usually necessary 
treatment of the doctor attempting to help 
the patient beyond immediate pain to final 
recovery. If the natural reticence and un- 
derstandable objections of the patient to 
every necessary but painful treatment ad- 
ministered by the doctor is to convert treat- 
ment properly deemed necessary by the 
attending physician into a technical assault 
and battery, actionable at law per se with- 
out regard to negligence, then the practice 
of medicine will have to be drastically cur- 
tailed. Yet this is what the decision of the 
court of appeals clearly implies.” For it 
renders the doctor™ liable, without fault, 
for the technical assault * thus “committed” 
and renders him an insurer of all subse- 
quent events that lay jurors may decide 
they think resulted from such treatment. If 
this decision is to be the law, then -the 
doctor will have to forego many vitally nec- 
essary treatments at the first painful outcry 
from the patient. If forced to by the 
law, the doctor can thus curtail his prac- 
tice. But, once again, it will be the patient, 
not the doctor, who will bear the loss—for 
recovery from injury or disease is the patient’s, 
not the doctor’s. Surely our courts must 
learn to take a more realistic view of the 
“medical facts of life” if the progress of 
medical science is not to be seriously cur- 
tailed. Doctors are human and in the face 
of such risks as these (that is, the liability 
without fault of an insurer for all untoward 
and unforeseeable results which may 
happen to develop after such a technical 
“assault”) will quite naturally tend to fore- 
go vitally needed procedures at the first 
outcry from the patient. Patients, too, are 
human and quite naturally react to painful 
treatment with protestations, although they 
are truly desirous of ultimate recovery from 
their ailments. We submit that our courts 
must make a more realistic appraisal of 
this situation and require medical proof of 


1%” See Appendix C. 

* For a case holding technical assault within 
coverage of a malpractice insurance policy, see 
Shehee v. Aetna Casualty & Surety Company, 
122 F. Supp. 1 (DC La., 1954). 

2 For an interesting case involving technical 
assault, see Woodson v. Huey, 2 Negligence 
Cases (2d) 284, 261 Pac. (2d) 199 (Okla., 1953), 
holding surgeon not liable but anesthetist liable 
for technical assault in giving plaintiff a spinal 
block contrary to her wishes expressed to sur- 
geon and noted by him on hospital chart which 
anesthetist read but failed to follow. 

22 Dr. Julian F. Baldor, and First Palma Ceia 
Hospital v. J. T. Rogers, 4 Negligence Cases 
(2d) 120, 81 So. (2d) 658 (Fla., 1954). 
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negligent treatment if the ultimate interest 
of the general public is to be served and 
medical science advanced. 


Florida Decision 


In this case™ suit was brought alleging 
malpractice in these respects: (1) that the 
treatment given was not proper (it was 
alleged that in the vicinity, radium, X-ray 
and surgery were the approved methods of 
treating such malignancy); (2) that the 
treatment given should have been discon- 
tinued and another adopted after it showed 
no favorable results; and (3) that the de- 
fendant abandoned the plaintiff. 


The trial court submitted the case to the 
jury which returned a verdict of $65,000 
in favor of plaintiff, on which verdict judg- 
ment was rendered. On appeal, the su- 
preme court, in a five-to-two decision™ 
reversed the judgment, holding that that 
defendant doctor was entitled to judgment 
as a matter of law. On rehearing, the su- 
preme court in a four-to-three decision ™ 
affirmed the judgment of $65,000 in favor 
of plaintiff. Further rehearing was denied 
on June 3, 1955.* 


Comment: Detailed discussion of the 
various problems presented by this case 
will be the subject of T. J. Blackwell’s 
article which will appear in the July issue 
of THe INsuRANCE LAW JoURNAL. 


Conclusion 


We have devoted this article to a dis- 
cussion of only three cases (relegating 
established case law involved therein to 
the footnotes) because we feel an urgency 
to “sound the alarm” to focus attention on 
this changing malpractice picture. Inroads 
are being made™ upon the sound principles 
of the law protecting the medical profes- 
sion from the evils of jury speculation and 
resultant liability without fault; pressure 
groups are exerting influence upon courts 
and legislatures alike to relax and abolish 


3 Case cited at footnote 22, at pp. 659-661. 

* Case cited at footnote 22, at pp. 661-662. 

2% See Appendix D. 

2° Massachusetts: St. 1949, Apra. 18, c. 183, 
Sec. 1, amending G. L. (Ter. Ed.) c¢. 233 (“A 
statement of fact or opinion on subject of 
science or art contained in a published treatise, 
periodical, book or pamphlet shall, in the dis- 
cretion of the court, . . . be admissible in ac- 
tions of contract or tort for malpractice... ." 
Three days’ notice before trial to adversary 
required). See 6 Wigmore on Evidence 6 
(1953 Supp. 3d Ed.); also, see footnote 10. 
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these safeguards of the law. The time has 
come for those of us to whom the legal 
rights and defenses of the medical profes- 
sion have been entrusted to exert an organ- 
ized and effective pressure upon both courts 
and legislatures in defense of the rule 
requiring proof of negligence by expert 
testimony in malpractice cases.” (The rule 
is being defended. The supreme courts of 
California® and Tennessee” have both 
refused to apply the doctrine of res ipsa 
loquitur to unfortunate results following 
the use of electric shock therapy.) In a 
very real sense, we who conduct malprac- 
tice defenses are defenders not only of the 
medical profession but. are also custodians 
of the rights of the public for, if this trend 
continues, it is the public, as potential pa- 
tients and beneficiaries of the advancement 
of medical science, that will suffer. The 
medical profession cannot be asked to under- 
write the cost of the advancement of medi- 
cal science at the risk of personal financial 
ruin. As an English court has said: 


“We should be doing a disservice to the 
community if we imposed liability on hos- 
pitals and doctors for everything that hap- 
pens to go wrong. Doctors would be led 
to think more of their own safety than of 
the good of their patients. Initiative would 
be stifled and confidence shaken. A proper 
sense of proportion requires us to have 
regard to the conditions in which hospitals 
and doctors work. We must insist on due 
care for the patient, but we must not con- 
demn as negligence that which is only 
misadventure ....”™ 


It is easy to accuse; it is difficult to 
defend. The safeguard of the law that “he 
who affirms must prove” and, in malpractice 
cases, “must prove actual negligence by 
expert testimony,” is sound and should 
be preserved. To do otherwise is to force 
the medical profession into the role of in- 
surers, a burden which it cannot and will 
not bear, with the resultant loss of useful 
techniques and retardation of the progress 
of medical science. Ultimately, this loss 
will fall upon the patient himself—who 
sooner or later may be any one of us.” 


[The End] 


2% See Appendix E. 

% Farber v. Olkon, 2 Negligence Cases (2d) 
613, 254 Pac. (2d) 520 (Calif., 1953). 

*® Quinley v. Cocke and Gartley—Ramsay Hos- 
pital, 13 Negligence Cases 508, 183 Tenn. 428, 
192 S. W. (2d) 992 (1946). 

% Wooley and Roe v. Ministry of Health et al. 
(1954), 1 Weekly L. R. 65; Cassidy v. Ministry 
of Health (1951), 1 All E. R. 574; also, see The 
Medical Legal Journal, Pt. Il, Vol. XXIII, pp. 
40-46 (1955). 
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APPENDIX A 


For cases holding res ipsa loquitur appli- 
cable to doctors, see: 

Dodson v. Pohle, 20 NeciiceNnce Cases 261, 
73 Ariz. 186, 239 Pac. (2d) 591 (1952). 
Burns inflicted on baby from oxygen tent 
and vaporizer. 

Tiller v. Von Pohle, 19 NEGLIGENCE CASES 
500, 72 Ariz. 11, 230 Pac. (2d) 213 (1952). 
Cloth sack left in patient’s body during 
operation. 

Ales v. Ryan, 8 Cal. (2d) 82, 64 Pac. (2d) 
409 (1937). Doctrine of res ipsa loquitur 
held to create inference of negligence in 
action against surgeon for death of patient 
resulting from sponge left in abdominal 
cavity after operation. 

Ybarra v. Spangard, 11 NEGLIGENCE CASES 
718, 25 Cal. (2d) 486, 154 Pac. (2d) 687, 
162 A. L. R. 1258 (1945). While under an- 
esthetic, having an appendectomy, patient 
received serious injuries to him arm, which 
was not the subject of treatment. 

Cavero v. Franklin General Benevolent So- 
ciety, 18 NEGLIGENCE Cases 939, 223 Pac. (2d) 
471 (Calif., 1950). Res ipsa loquitur applicable 
in malpractice cases only where a layman 
can say as a matter of common knowledge 
that the consequences of professional treat- 
ment were not such as would ordinarily have 
followed if due care had been exercised. 

Dierman v. Providence Hospital, 14 Necut- 
GENCE CAsEs 893, 179 Pac. (2d) 603 (Cal. 
App., 1948); later opinion, 15 NEGLIGENCE 
CASES 582, 188 Pac. (2d) 12 (1948). After 
patient had been given ether and, while a 
nose wound was being cauterized with a 
hot electric needle, a flash occurred about 
six inches above patient’s face. Doctrine 
applicable against surgeon, anesthetist and 
hospital. 

Lippard v. Johnson, 1 NEGLIGENCE CASES 
861, 215 N. C. 384, 1 S. E. (2d) 889 (1939). 
Unfavorable result in treatment. 

Henzi v. Benezra, 161 Misc. 490, 292 
N. Y. S. 392 (1937). Twenty-four hours 
after removal of adenoids, tooth injury dis- 
covered. Res ipsa loquitur not applicable for 
patient also under hospital care. 


*% Acknowledgement is due the following with- 
out whose generous cooperation this article 


would not have been possible: T. J. Blackwell, 
Miami, Florida; Wallace S. Duncan, M.D., 
Cleveland, Ohio; Howard Hassard, San Fran- 
cisco, California; Clinton M. Horn, Cleveland, 
Ohio; William F. Martin, New York, New 
York; Joseph Rankin, Oakland, California; the 
late Louis J. Regan, M.D., LL.B., Los Angeles, 
California; and C. Joseph Stetler, American 
Medical Association, Chicago, Ilinois. 
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Nance v. Hitch, 2 NecuicGence Cases (2d) 
679, 238 N. C. 1, 76 S. E. (2d) 461 (1953). 
Burns from X-ray treatment. 

Hawkins v. McCain, 3 NEGLIGENCE CASES 
(2d) 43, 239 N. C. 160, 79 S. E. (2d) 493 
(1954). Unfavorable reaction to proper 
medicine. 

Hunt v. Bradshaw, 5 NEGLIGENCE CASES 
(2d) 209, 242 N. C. 517, 88 S. E. (2d) 762 
(1955). Patient lost arm as a result of 
operation, 

Blackman v. Zeligs, 9) Ohio App. 304, 103 
N. E. (2d) 13 (1952). Negligence of hospi- 
tal in preparing patient for operation was 
not attributable to surgeon. 

Sieling v. Mahrer, 2 NeciiceNce CASES 
(2d) 575, 113 N. E. (2d) 373 (Ohio App., 
1953). Res ipsa loquitur not applicable to 
case involving diagnosis and scientific treat- 
ment. 

Hembree v. Von Keller, 6 NEGLIGENCE 
Cases 520, 189 Okla. 439, 119 Pac. (2d) 330 
(1941). Cooper v. McMurray, 10 NEGLIGENCE 
Cases 975, 194 Okla. 241, 149 Pac. (2d) 330 
(1944). Doctrine of res ipsa loquitur inappli- 
cable in malpractice actions. 


Quinley v. Cocke, 13 NeGLIGENCE CASES 


508, 192 S. W. (2d) 992 (Tenn., 1946). Res 
ipsa loquitur not applicable in malpractice 
cases ordinarily. Hip fracture from electric 


shock treatment. 

Merryman v. Bunch, 4 NecLicENcE CASES 
575, 24 Tenn. App. 408, 145 S. W. (2d) 559 
(1941). Where failure of leg to heal, and 
disease of bone not explained, which may 
be due to other causes than lack of proper 
treatment, rule of res ipsa loquitur was inap- 
plicable. 


Walkenhorst v. Kesler, 92 Utah 312, 67 Pac. 
(2d) 654 (1937). Failure to effect cure. 
Doctrine of res ipsa loquitur not applicable 
in malpractice cases. 


Costa v. Regents of University of Cali- 
fornia, 1 Neciicence Cases (2d) 505, 247 
Pac. (2d) 21 (Cal. App., 1953). Result of 
X-ray treatment for cancer extraordinary, 
but res ipsa loquitur does not apply. 


Seneris v. Haas, 4 Neciicence Cases (2d) 
698, 281 Pac. (2d) 278 (Cal. App., 1955). 
Administration of spinal anesthetic before 
childbirth. 

Foster v. Thornton, 125 Fla. 699, 170 So. 
459 (1936). In action for injury caused by 
negligence of physician, doctrine of res ipsa 
loquitur does not apply. 

Grubbs v. McShane, 4 Neciicence Cases 
672, 144 Fla. 585, 198 So. 208 (1940). Negli- 
gence in application of heat treatment; ul- 
cers developed on patient’s diseased leg. 


Worster v. Caylor, 1 NEGLIGENCE CASES 
(2d) 199, 106 N. E. (2d) 108 (Ind. App.), 
1 Neciicence Cases (2d) 799, 110 N. E. 
(2d) 337 (1952). Postoperative hernia de- 
veloped, which should not occur if ordinary 
care is exercised. Doctrine not applicable. 

Gebhardt v. McQuillen, 5 NEGLIGENCE CASES 
974, 230 Iowa 181, 297 N. W. 301 (1940). 
Rule of res ipsa loquitur seldom applied to 
cases of malpractice against physicians or 
surgeons. 

Steinmetz v. Humphrey, 7 NEGLIGENCE CASES 
251, 289 Ky. 709, 160 S. W. (2d) 6 (1942). 
Williams v. Tarter, 5 NecliceNce Cases 1021, 
286 Ky. 717, 151 S. W. (2d) 783 (1941). 
Doctrine of res ipsa loquitur has no place in 
malpractice action. 

Meador v. Arnold, 264 Ky. 378, 94 S. W. 
(2d) 626 (1936). Res ipsa loquitur not appli- 
cable in malpractice actions. Failure of 
doctor to cure patient. 

Yates v. Gamble, 198 Minn. 7, 268 N. W. 
670 (1936). Res ipsa loquitur not applicable 
in malpractice actions. 


Johnson v. Colp, 6 NEGLIGENCE CAsEs 691, 
211 Minn. 245, 300 N. W. 791 (1941). Fail- 
ure to effect a cure not ground for applying 
doctrine of res ipsa loquitur. 

Sanders v. Smith, 27 So, (2d) 889 (1947). 
Ten-year-old child died after tonsillectomy. 


Hurt v. Susnow, 15 Necuicence Cases 1172, 
192 Pac. (2d) 771 (Cal. App., 1948). Patient 
burned by silver nitrate pencil used by sur- 
geon and approved by him, but furnished 
by hospital. 

Champion v. Bennetts, 19 NEGLIGENCE CASES 
686, 231 Pac. (2d) 108 (Cal: App., 1952); 
subsequent opinion, 20 NEGLIGENCE CASES 
160, 236 Pac. (2d) 155. Doctrine of res ipsa 
loquitur applies in malpractice. 

Bowers v. Olch, 2 NeciiceNce Cases (2d) 
864, 260 Pac. (2d) 997 (Cal. App., 1954). 
Needle left in patient’s abdomen after oper- 
ation. 


Oldis v. LaSociete Francaise de Bienfais- 
ance Mutuelle, 279 Pac. (2d) 184 (Cal. App., 
1955). Patient, in drugged condition, was 
burned, so he did not know how it hap- 
pened; can rely on doctrine of res ipsa 
loquitur to recover damages. 

Emrie v. Tice, 2 Necuicence Cases (2d) 
657, 174 Kan. 739, 258 Pac. (2d) 332 (1953). 
Doctrine of res ipsa loquitur can somet mes 
be applied to X-ray treatments of human 
ailments, but each case will be considered 
on basis of facts alleged and evidence ad- 
duced. 

Covington v. James, 214 N. C. 71, 197 S. E. 
701 (1938). Doctrine applies in other cases 
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against physicians, not just where foreign 
substances have been introduced into body 
of patient during operation and left there. 


Mitchell v. Saunders, 5 NEGLIGENCE CASES 
441, 219 N. C. 178, 13 S. E. (2d) 242 (1941). 
Gauze sponge left in body of patient after 
operation. 

Poor Sisters of St. Francis v. Long, 18 NrEc- 
LIGENCE Cases 76, 190 Tenn. 434, 230 S. W. 
(2d) 659 (1951). Jury may infer negligence, 
and doctrine of res ipsa loquitur applicable 
in the absence of a reasonable and satis- 
factory explanation as to how the accident 
occurred while the patient was within ex- 
clusive care of hospital and her attending 
physician. 

Meadows v. Patterson, 21 Tenn. App. 283, 
109 S. W. (2d) 417 (1937). Res ipsa loqu- 
tur applies where unaffected member of 
body injured while patient is under immedi- 
ate and exclusive control of surgeon. 

Calhoun v. Fraser, 23 Tenn. App. 54, 126 
S. W. (2d) 381. Only where injury must 
have resulted from negligence, rule of res 
ipsa loquitur becomes applicable in malprac- 
tice cases. 

Engelking v. Carlson, 1 NeGLiceENcE CASES 
822, 13 Cal. (2d) 216, 88 Pac. (2d) 695 


(1939). Res ipsa loquitur not applicable for 


severance of nerve in operation when such 
happens in 5 to 9 per cent of the cases 
where proper skill is exercised. 

Engelking v. Carlson, 80 Pac. (2d) 96 (Cal. 
App., 1938); subsequent opinion, 1 NeEcLI- 
GENCE Cases 822, 13 Cal. (2d) 216, 88 Pac. 
(2d) 695. In malpractice cases involving 
operations, where act causing injury depends 
entirely on scientific or medical knowledge, 
the doctrine is inapplicable. 


Adams v. Boyce, 3 NEGLIGENCE CASES 694, 
37 Cal. App. (2d) 541, 99 Pac. (2d) 1044 
(1940); cert. den., 4 Neciicence Cases 743, 
311 U. S. 694. Res ipsa loquitur not appli- 
cable to. eye surgeon when use of magnet 
proved ineffectual. 


Trindle v. Wheeler, 8 NeciiceENcE CASES 
918, 133 Pac. (2d) 425 (Cal. App., 1943); 
subsequent opinion, 10 NEGLIGENCE CasEsS 
101, 23 Cal. (2d) 33, 143 Pac. (2d) 932. 
Burns on ankle from diathermy treatment 
prescribed by physician. 

Ybarra v. Spangard, 146 Pac. (2d) 982 
(Cal. App., 1944); subsequent opinion, 25 
Cal. (2d) 486, 154 Pac. (2d) 687, 162 A.L.R. 
1258. Where patient failed to show which 
of several physicians and nurses was re- 
sponsible for injuries, res ipsa loquitur doc- 
trine did not warrant recovery against any 
defendant. 
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Crowe v. McBride, 10 N&GLIGENCE CASES 
1037, 149 Pac. (2d) 69 (Cal. App., 1944); 
subsequent opinion, 25 Cal. (2d) 318, 153 
Pac. (2d) 727. Patient injured when globe 
of large infra-red lamp exploded during 
treatment. Res ipsa loquitur not applicable. 

Dees v. Pace, 2 NeGLiceNce Cases (2d) 
948, 257 Pac. (2d) 756 (Cal. App., 1953). 
Unfavorable result in operation. 

Bennett v. Los Angeles Tumor Institute, 
19 NecLiceNnce Cases 143, 227 Pac. (2d) 473 
(Cal. App., 1951). X-ray burns. 

Farber v. Olkon, 246 Pac. (2d) 710 (Cal. 
App., 1953); 254 Pac. (2d) 520 (1953). In- 
jury from shock treatment. 

Olson v. Weitz, 18 NeclicENce Cases 664, 
221 Pac. (2d) 537 (Wash., 1951). Where 
results of medical care and treatment be- 
speak negligence so plainly that expert 
testimony is not needed, doctrine of res 
ipsa loquitur is applied to malpractice cases. 

Johnson v. Ely, 17 Necricence Cases 526, 
205 S. W. (2d) 759 (Tenn. App., 1948). 
Incision closed without removing needle. 

Nelson v. Murfey, 258 Pac. (2d) 472 (Wash., 
1953). For res ipsa loquitur to apply in 
medical malpractice suit, a layman must be 
able to say that the bad result could not 
have occurred but for negligence of de- 
fendant. 

Hohenthal v. Smith, 114 F. (2d) 494 (1940). 
Needle broke off in patient’s body. 

Ayers v. Parey, 192 F. (2d) 181 (CA-3, 
1952). Res ipsa loquitur not applicable in 
malpractice action based on want of skill in 
diagnosis, method or manner of treatment. 


Ingram v. Harris, 8 NEGLIGENCE CASES 
1166, 244 Ala. 246, 13 So. (2d) 48 (1943). 
Res ipsa loquitur not applicable to unfortu- 
nate result of diagnosis and treatment. 


Piper v. Halford, 12 NeciuiceNce Cases 
1158, 247 Ala. 530, 25 So. (2d) 264 (1946). 
Unfortunate result of treatment. 

Watterson v. Conwell, 1 NEGLIGENCE CASES 
(2d) 658, 61 So. (2d) 690 (Ala., 1953). Un- 
successful treatment of fractured leg. 

Brown v. Dark, 196 Ark. 724, 119 S. W. 
(2d) 529 (1938). Plaster cast so tight on 
arm of six-year-old boy, arm swelled, in- 
fection set in, resulting in permanent loss 
of use of arm. 

Routen v. McGehee, 12 NEGLIGENCE CASES 
290, 208 Ark. 501, 186 S. W. (2d) 779 (1945). 
Doctrine of res ipsa loquitur does not apply 
to practice of medicine and surgery or to 
use of X-ray machines. 

Adams v. Heffingion, 17 NecLicence CAsEs 
970, 226 S. W. (2d) 352 (Ark., 1950). Doc- 
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trine of res-ipsa loquitur as a rule of evi- 
dence apply to the practice of 
medicine, surgery and the use of an X-ray 
therapeutically. 

Edwards v. Clark, 96 Utah 121, 83 Pac. 
(2d) 1021 (1938); rehearing den., 96 Utah 
—, 85 Pac. (2d) 768. Death of mother 
following childbirth. 

Alexander v. Hill, 3 NeGLiceENceE CASES 
217, 174 Va. 248, 6 S. E. (2d) 661 (1940). 
Ordinarily, doctrine of res tpsa loquitur does 
not apply in malpractice suit against dentist 
or physician, but negligence must be af- 
firmatively proven. 

Smith v. American Cystoscope Makers, Inc., 
266 Pac. (2d) 792 (Wash., 1954). Surgeon 
continued operation after patient suffered 
first of four electrical shocks caused by a 
short circuit in electrosurgical unit. 


does noi 


APPENDIX B 


For cases on patient’s implied consent to 
treatment deemed necessary by the doctor, 
sec. 

McGraw v. Kerr, 23 Colo. App. 163, 128 
Pac. 870 (1912). 

Pratt v. Davis, 224 Ill. 300, 79 N. E. 
(1906). 

McCollen v. Adams, 19 Pick. 333 (Mass.). 

Cf. Gillette v. Tucker, 67 Ohio St. 106, 65 
N. E. 865 (1902). 

Cf. Bowers v. Santes, 99 Ohio St. 361, 124 
N. E. 238 (1919). 
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APPENDIX C 


For cases holding defendant doctor liable 
for assault and battery for unauthorized 
treatment, see: 

Bonner v. Moran, 126 F. (2d) 121 (CA of 
D. C., 1942). Doctor liable where child 
operated on without parental consent. 

Wall v. Brim, 9 Neciicence Cases 840, 
138 F. (2d) 478 (CCA-5, 1943). Patient’s 
expressed or implied consent must be ob- 
tained for operation. 

Moos v. U. S., 3 NeGcLiceNce Cases (2d) 
805, 118 F. Supp. 275 (DC Minn., 1954). 
Operation on wrong leg of patient. 

Valdez v. Percy, 2 NeGcLiceNce Cases 1107, 
35 Cal. App. (2d) 485, 96 Pac. (2d) 142 
(1939). Operation on patient who has not 
consented is technical assault and battery. 

Ehlen v. Burrows, 7 NEGLIGENCE CASES 
578, 51 Cal. App. (2d) 141, 124 Pac. (2d) 
82 (1942). Removal of patient’s teeth with- 
out consent is an assault. 
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Keister v. O’Neil, 9 NecLticeNce CAsEs 609, 
59 Cal. App. (2d) 428, 138 Pac. (2d) 723 
(1943). Hypodermic needle broke off in 
patient. No actual damages shown from 
physician’s operation to remove needle. At 
most he would be liable for nominal dam- 
ages, only for a technical assault and bat- 
tery or for breach of contract. 

Kritser v. Citron, 224 Pac. (2d) 808 (Cal. 
App., 1951). If consent for operation lack- 
ing, action for assault may be maintained. 

Church v. Adler, 350 Ill. App. 471, 113 N. E. 
(2d) 327 (1953). Removal of appendix with- 
out patient’s consent during authorized hys- 
terectomy. 

Birnbaum v. Siegler, 15 NEGLIGENCE CASES 
763, 273 App. Div. 817, 76 N. Y. S. (2d) 173 
(1948). False representations used by sur- 
geon to obtain consent for operation. Per- 
forming operation an assault. 

Gregoris v. Manos, 40 N. E. (2d) 466 
(Ohio App., 1942). Patient’s consent is 
necessary before the physician may lawfully 
perform an operation upon patient. 

Rogers v. Sells, 178 Okla. 103, 61 Pac. (2d) 
1018 (1936). Surgeon who operates without 
consent on minor is guilty of assault and 
battery, in absence of emergency preventing 
delay and creating implied consent. 

Woodson v. Huey, 261 Pac. (2d) 199 
(Okla., 1954). Doctor violated patient’s in- 
structions concerning use of method of an- 
esthetizing. 

Discenzo v. Berg, 340 Pa. 305, 16 Atl. (2d) 
15 (1940). Operating on patient without 
his consent, when he could have given it, 
constitutes an assault. 

Nolan v. Kechijian, 16 NEGLIGENCE CASES 
1008, 64 Atl. (2d) 866 (R. L, 1949). In ab- 
sence of exceptional circumstances an oper- 
ation without consent, or in excess of consent, 
express or reasonably implied, constitutes 
a technical assault and battery. 

Russell v. Jackson, 18 NEGLIGENCE CASES 
668, 221 Pac. (2d) 516 (Wash., 1951). Doe- 
tor operated beyond that which he was 
directed. 

Physicians’ and Dentists’ Business Bureau 
v. Dray, 5 Neciicence Cases 865, 8 Wash. 
(2d) 38, 111 Pac. (2d) 568 (1941). An 
unauthorized operation constitutes an as- 
sault and battery, and the physician and 
surgeon may be either civilly or criminally 
liable. 


For cases holding defendant doctor not 
liable for assault and battery for unauthor- 
ized treatment, see: 

Preston v. Hubbell, 16 NEGLIGENCE CASES 
176, 196 Pac. (2d) 113 (Cal. App., 1949). 
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In emergency, where impracticable to ob- 
tain patient’s consent, physician may extend 
operation to preserve patient’s life without 
express consent. Consent for one operation, 
however, is not implied consent for another. 
Each case must be governed on its own 
facts. On removal of wisdom tooth, frac- 
tured jaw was repaired. 


Wheeler v. Barker, 208 Pac. (2d) 68 (Cal. 
App., 1949). In case of emergency or unan- 
ticipated condition, and immediate action 
is necessary for preservation of life or health 
of patient, physician may extend operation 
without express consent of patient. 

Tabor v. Scobee, 254 S. W. (2d) 474 (Ky., 
1953). Emergency operation on child. Only 
a reasonable and diligent effort to obtain 
parental consent is required. 


Wells v. McGehee, 16 NEGLIGENCE CASES 
854, 39 So. (2d) 196 (La. App., 1949). Cases 
of emergency where it is impractical to ob- 
tain consent. 


APPENDIX D 


For cases involving the right of a doctor 
to choose one recognized course of treat- 
ment (even though the minority view) over 
another, see: 

Jackson vw. 
414 (1933). 

Callahan v. Hahnemann Hospital, 26 Pac. 
(2d) 506 (DC Calif., 1933). 

Lawless v. Calaway, 10 NEGLIGENCE CASES 
782, 24 Cal. (2d) 81, 147 Pac. (2d) 604 
(Calif., 1944). 

Brown v. Hughes, 94 Colo. 295, 30° Pac. 
(2d) 25% (1934). 

Gleason v. McKeehan, 100 Colo. 194, 66 
Pac. (2d) 808 (Colo., 1937). 

Maguire v. Bix, 118 Neb. 434, 225 N. W. 
120 (1929). 

Leighton v. Sargent, 27 N. H. 460, 59 Am, 
Dec. 388 (1853). 

Bentley v. Plummer, 79 Pa. Super. 117 
(1922). 

Duckworth v. Bennett, 320 Pa. 47, 181 Atl. 
558 (1935). 

Floyd v. Wells, 26 Tenn. App. 151, 168 
S. W. (2d) 602 (1942). 

Burnett v. Layman, 133 Tenn. 323, 181 
S. W. 157 (1915). 

Blankenship v. Baptist Memorial Hospital, 
26 Tenn. App. 131, 168 S. W. (2d). 491 
(1942). 

Fritz v. Horsfall, 12 NEGLIGENCE Cases 908, 
24 Wash. (2d) 14, 163 Pac. (2d) 148 (1948). 


Medical Malpractice 


Burton, 226 Ala. 483, 147 So. 


DeBruine v. Voskuil, 168 Wis. 104, 169 
N. W. 288 (1918). 


Browning v. Hoffman, 86 W. Va. 468, 103 
S. E. 484 (1920). 


For cases holding that a physician’s treat- 
ment must be judged not by hindsight but 
by the conditions as they appeared at the 
time, see: 

Kernodle v. Elder, 23 Okla. 743, 102 Pac. 
138 (1909). 

Domina v. Pratt, 3 NEGLIGENCE Cases 1026, 
111 Vt. 166, i3 Atl. (2d) 198 (Vt., 1940). 


APPENDIX E 


For cases in support of rule requiring 
proof of negligence in medical malpractice 
cases by expert testimony, see: 

Ayers v. Parry, 19 NEGLIGENCE CAsES 902, 
192 F. (2d) 181 (1951). 


Ewing v. Goode, 78 F. 442 (1897). 

Pollack v. Dussourd, 14 NEGLIGENCE CASES 
440, 158 F. (2d) 969 (1947). 

Boyce v. Brown, 51 
(2d) 455 (1938). 


Ardaline v. Keegan, 140 Conn. 
Atl. (2d) 352 (1954). 


Bennett v. Los Angeles Tumor Institute, 
19 NEGLIGENCE Cases 143, 102 Cal. App. (2d) 
293, 227 Pac. (2d) 473 (1951). 

Costa v. Regents of University of Califormia, 
1 NeGcLiceNce Cases (2d) 505, 247 Pac. (2d) 
21 (Cal. App., 1953). 

Donahoo v. Lovas, 105 Cal. App. 705, 288 
Pac. 698 (Calif., 1930). 

Engelking v. Carlson, 1 NEGLIGENCE CASES 
822, 13 Cal. (2d) 716. 

Farber v. Olkon, 1 NEGLIGENCE Cases (2d) 
500, 246 Pac. (2d) 710 (Cal. App., 1952). 

Huffman v. Lingquist, 19 NEGLIGENCE CASES 
807, 37 Cal. (2d) 465, 234 Pac. (2d) 34 
(1951). 

Seneris v. Haas, 4 NEGLIGENCE Cases (2d) 
698, 281 Pac. (2d) 278 (Cal. App., 1955). : 
Warren v. Roos, 4 NEGLIGENCE Cases (2d) 
26, 127 Cal. App. (2d) 224, 273 Pac. (2d) 

569 (1954). 

Mayo v. McClung, 19 NecLiceENceE CASES 
600, 83 Ga. App. 548, 64 S. E. (2d) 330 
(1951). 

Berkson v. Chandler, 5 Ill. App. (2d) 583, 
126 N. E. (2d) 389 (1955). 

Worster v. Caylor, 1 NEGLIGENCE CASES 
(2d) 799, 231 Ind. 625, 110 N. E. (2d) 337 
(1953). 


416, 77 Pac. 


Ariz. 


52, 102 
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Snearly v. McCarthy, 180 Iowa 81, 161 
N. W. 108 (1917). 

Stickleman v. Synhorst, 1 NEGLIGENCE 
Cases (2d) 41, 243 Iowa 872, 52 N. W. (2d) 
504 (1952). 

Bernsden v. Johnson, 2 NEGLIGENCE CASES 
(2d) 206, 174 Kan. 230, 255 Pac. (2d) 1033 
(1953). 

Kiley v. Dervin, 9 NeGLiceENce CAsEs 630, 
314 Mass. 478, 50 N. E. (2d) 393 (1943). 

Facer v. Lewis, 17 NeGLiGeENcE CAseEs 881, 
327 Mich. 702, 40 N. W. (2d) 457 (1950). 

Carbone v. Warburton, 1 NEGLIGENCE CASES 
(2d) 652, 22 N. J. Super. 5, 91 Atl. (2d) 518 
(1953). 

Schoening v. Smith, 
N. W. 278 (1930). 

Beane v. Perley, 4 NecLiceENce Cases (2d) 
413, 99 N. H. 309, 109 Atl. (2d) 848 (1954). 

Moehlman v. Ranschopf, 17 Ohio N. P. 
(n. s.) 241 (1914). 

Modrzynski v. Lust, 17 NEGLIGENCE CASES 
171, 55 Ohio L, Abs. 106, 88 N. E. (2d) 76 
(1949). 

Smith v. Brown, 1 Ohio N. P. (n. s.) 195 
(1902). 

Bierstein v. Whitman, 16 NEGLIGENCE CASES 
533, 360 Pa. 537, 62 Atl. (2d) 843 (1949). 

Powell v. Risser, 2 NEGLIGENCE CASES, (2d) 
796, 375 Pa. 60, 99 Atl. (2d) 454 (1954). 

Forrest v. Eason, 2 NEGLIGENCE Cases (2d) 
760, 261 Pac. (2d) 178 (Utah, 1954). 

Cochran v. Harrison Memorial Hospital, 
1 Necuicence Cases (2d) 1099, 42 Wash. 
(2d) 264, 254 Pac. (2d) 752 (1953). 


59 N. D. 592, 231 


DON'T MENTION INCOME TAX 


Damages received by a taxpayer on ac- 
count of personal injuries, whether by 
legal action or by agreement, are ex- 
pressly excluded from gross income un- 
der -Internal Revenue Code Section 104. 
Many states have identical provisions in 
their income tax laws. Now, in obvious 
efforts to minimize the amounts of ver- 
dicts, defendants have begun to raise the 
question whether, in an action tried be- 
fore a jury, they can insist that the court 
instruct the jury that any aliowance for 
such damages will not be subject to in- 
come tax. 


Most courts seem to have agreed that 
such an instruction would be erroneous. 
For example, the Illinois Supreme Court, 
in Hall v. Chicago & North Western Rail- 


Frits v. Horsfall, 12 NEGLIGENCE CASES 
908, 24 Wash. (2d) 14, 163 Pac. (2d) 148 
(1946). 

Smith v. American Cystoscope Makers, Inc. 
44 Wash. (2d) 202, 266 Pac. (2d) 792 (1954). 

Holton v. Burton, 197 Wis. 405, 222 N. W. 
225 (1928). 

Wright v. 
369 (1925). 

For cases falling within exception to the 
rule that medical testimony is not required 
when the act complained of is of such sim- 
ple character as to be within the experience 
of lay juror (such as sponge left in body 
cavity, etc.), see: 

Evans v. Roberts, 172 Towa 653, 154 N. W. 
923 (1915). 
Bode vw. 

(1930). 

Bradshaw v. Wilson, 18 NEGLIGENCE CASES 
938, 87 Ohio App. 319, 94 N. E. (2d) 706 
(1950). 

Francis v. Brooks, 40 Ohio App. 136, 156 
N. E. 609 (1926). Assault and battery. 

Mutschman v. Petry, 46 Ohio App. 525, 
189 N. E. 658 (1933). Assault and battery. 


Slosser v. Lagorin, 44 Ohio App. 253, 185 
N. E. 210 (1933). Following exception re 
failure of doctor to attend, but following 
rule re proximate cause. 


Wharton v. Long, 18 Ohio L. Abs. 147 
(1934). 

Frederickson v. Maw, 19 NEGLIGENCE CASES 
147, 227 Pac. (2d) 772 (Utah). 

Wharton v. Warner, 75 Wash. 470, 135 
Pac. 235 (1913). 


Conway, 34 Wyo. 1, 241 Pac. 


Robeson, 31 Ohio L. Rep. 608 


way, 5 Ill. (2d) 135, 125 N. E. (2d) 77, 
held that the remark of a defendant’s 
attorney concerning nontaxability was 
prejudicial error on the ground that the 
element of taxation is not a proper factor 
for a jury’s consideration. According to 
the court, giving an instruction about the 
tax would be little different from an in- 
struction relating to an expense, such as 
attorney’s fees, that may or may not 
have to be paid by the plaintiff, out .of 
any award. 


However, the courts are not unanimous. 
Prior to the above decision, the Supreme 
Court of Missouri, in Dempsey v. Thomp- 
son, 363 Mo. 339, 251 S. W. (2d) 42, 
changed its former view and said the 
defendant was entitled to the instruction. 
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Alternative Proposal 


to the Compensation Plan 


By SAMUEL H. HOFSTADTER 





The author is a justice of the Supreme 
Court of the State of New York. This 
article is reprinted, with permission, 
from the March 13, 14 and 15, 1956 
issues of the New York Law Journal. 


ONGESTION of calendars is not a new 

evil. Resentment of the law’s delay is 
probably as ancient as law itself. Magna 
Carta refers to it—Shakespeare expands on 
it. Rabelais’ description of the slow ripen- 
ing of a lawsuit is as much social comment 
as it is human comedy. 


But our courts have come a long way. 
Procedural reforms have modified their fun- 
damental approach and touched the sub- 
stance of the law. By a continuous process 
of self-evaluation in the light of need, the 
common law, originating in a controlled 
landed feudalism, has evolved to meet the 
requirements of modern society. The busi- 
ness community is competently served in 
our courts; the individual citizen finds in 
them the guardian of his civil liberties. In 
one area only have our courts failed to keep 
pace with the times—and that is in actions 
to recover damages from personal injuries 
arising out of automobile accidents. 


Whereas our equity, contract and nonjury 
tort calendars are current, the tort jury 
calendars in the First Department—and 
elsewhere in New York—remain years be- 
hind. And all this despite pretrial procedures, 
transfers to lower courts, a medical panel, 
free assignment of justices, rules of prefer- 
ence, and consolidation of law and equity 
calendars. Unfortunately, these procedural 
modifications—excellent expedients—do not 
reach the heart of the problem. Its enormity 
becomes obvious when we realize that per- 
sonal injury cases in the New York courts 
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constitute 80 per cent of the trial calendar 
and represent in turn 35 per cent of all 
personal injury actions throughout the 
nation. Fifty per cent of all such actions 
arise from automobile accidents. 

Palliatives are ineffectual to cure so large 
a growth, and for some time past I have 
urged the drastic step of a compensation 
plan for automobile accident cases. The 
idea is not new; it was first projected 40 
years ago. It is no longer the distraction of 
theorists. It is an imponderable in every 
serious discussion of court congestion. Ex- 
ecutives, legislators and judges consider it 
with respect. Some favor it forthwith—in 
deference to the actuality of things; others, 
as the only alternative to the abolition of 
jury trials in civil cases—and at least, in 
tort actions. Despite such consideration, 
neither in New York nor elsewhere in the 
United States has a compensation plan for 
automobile accidents been adopted. We 
must recognize that it is not immediately 
possible. 


Hence, I would now offer an alternative 
proposal. Automobile accident cases would 
be assigned to special courts and heard 
before a three-man tribunal, composed of a 
jurist, a layman and a physician, with the 
principle of comparative negligence sub- 
stituted for the rule of contributory neg- 
ligence. 


Up to now our law has refused to recog- 
nize the obvious—that automobile accidents 
are not of the same character as accidents 
generally, and cannot be dealt with in the 
same fashion. They involve special consid- 
erations which place them in a unique cate- 
gory. Indeed, they present a much broader 
problem than that of finding a remedy for 
congested court*calendars. The alternative 
proposal—unlike the compensation plan— 
deals with them in a frame of reference 
restricted to calendar congestion. 
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Industrial and traffic accidents are the 
two greatest single causes of accidental 
injuries. The problem of the industrial 
accident has been met by the enactment of 
workmen’s compensation acts in all of our 
48 states. Underlying this legislation was 
the recognition that accidents are an in- 
evitable concomitant of modern industry. 
We have seen an increase of automobiles in 
the United States from 15 million in 1923 
to 60 million in 1956. The number of auto- 
mobiles is controlling—liability hazard has 
become intrinsically quantitative. 


From an actuarial standpoint such acci- 
dents are unavoidable, for the fault lies not 
with man but with the automobile’s tre- 
mendous potential for mischief in the ex- 
igencies and tensions generated by our 
complex society on wheels. They are as 
inevitable a concomitant of our mode of 
living as is the industrial accident. 


The greater proportion of accident victims 
belongs to the low-income group which can 
afford neither the burden of trial delay nor 
the cost of the accident itself. They are 
faced not so much with an outright denial 
of justice as with its circumvention by eco- 
nomic expediency. Since society demands 
the automobile, society should provide an 
equitable method of meeting its cost. It is 
a common burden to be dealt with on a 
collective, not an individual, basis. 


That compensation as a solution is logi- 
cally and juridically justifiable I do not 
doubt. It would also be socially and eco- 
nomically sound. Compensation does more 
than shift the burden of loss; it spreads it, 
and through “loss distribution” the group 
creating the risk carries the cost—a result 
that dilutes the financial weight and inures 
to the benefit of the community. 


But ingrained conceptual habits of 
thought and loyalty, avowed and wuncon- 
scious, compounded by self-interest, make a 
compensation plan impracticable in the im- 
mediate future. The plaintiff, avid for large 
recoveries, will be reluctant to substitute 
assured but restricted indemnity on the 
basis of loss suffered for the alluring though 
ofttimes illusory prospect of a windfall in 
the lottery of personal injury litigation. The 
negligence lawyer in his zeal not only for 
monetary return but for the practice of his 
skills will be unwilling to abandon the ad- 
versary approach for the administrative 
procedure of a compensation board. The 
instinctive group loyalty of the bar gen- 
erally, along with its concern for the eco- 
nomic well-being of all its members, will 
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support this position. Finally, insurance 
carriers—which oppose compulsory insur- 
ance, although carrying 90 per cent of all 
risks—will vigorously repel any departure 
from present litigatory practice and will 
attempt to equate habit with justice, social 
advance with socialism. 


Thus, honest convictions clouded by sheer 
irrelevancies, and understandable self-inter- 
est compounded by willful error, engender 
the same bitter antagonism that greeted 
workmen’s compensation, and at this time, 
at least, bars a compensation plan which 
offers a solution of a social problem in the 
context of a society out of which it arises. 
Since “legislatures and courts move in 
proud and silent isolation,” it if incumbent 
on us—the legal profession, bench and bar 
—to propose another method to secure the 
desired result—to offer an honorable com- 
promise by pragmatic approach in keeping 
with the American tradition itself—adapta- 
tion of philosophy of idea to reality of fact. 
The American community, which five years 
ago already passed the million mark in auto- 
mobile deaths—more than all the deaths of 
our wars combined—commands us _ to 
achieve a solution, to adopt a viable plan! 


The alternative proposal of a multiple 
tribunal, consisting of jurist, layman and 
physician, applying a rule of comparative 
negligence to measure extent of liability and 
consequent damage, will, I submit, provide 
a decent solution for all parties, including 
the community, without doing violence to 
the psychological climate in which we live. 
Sole negligence as predicate of liability is 
modified, but strict liability is avoided. And 
a collective, mixed judgment—as in the con- 
ventional jury trial—is retained to a degree 
in a juridicial, not an administrative, forum, 
which can dispatch cases with speed rela- 
tively equal to that of a court without a 
jury. 


As the first element of the plan, the doc- 
trine of contributory negligence must be 
discarded in favor of comparative negligence, 
although the concept of liability based on 
fault is retained. 


Contributory negligence has little basis in 
logic or legal history. It was a creature of 
social policy rather than a reasoned out- 
growth of the law. Negligence of itself did 
not exist in early common law, where strict 
liability was the rule. It was only in later 
evolution that negligence began to be gen- 
erally recognized as a separate basis of tort 
liability. It was stimulated by the increased 
number of industrial accidents and the in- 
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* 
Apart from inevitability, most ac- 
cidents are the result not of wrong- 


doing but of inadvertence or poor 


judgment on both sides. 
° 


vention of the railroad. Infant industry, 
struggling for a foothold in our society, 
required protection for financial expansion. 


As a matter of social policy, then, the 
burden of strict liability—of acting at one’s 
peril—was gradually abandoned in personal 
injury liability proper. It survived, in a 
sense, being inverted and transferred to the 
victim by embodiment in the concept of 
contributory negligence as an absolute bar 
against any recovery. In rationalizing this 
involution many theories have been ad- 
vanced to explain the defense of contributory 
negligence: that it has a penal basis to 
punish the plaintiff for his own misconduct; 
that plaintiff's conduct is an intervening 
cause between defendant’s negligence and 
result; that it will prevent accidents by 
inducing each member of society to act 
with care. In its essence, however, it is an 
expression of the highly individualistic atti- 
tude of early common law, compounded by 
then existent public policy influenced by 
industrial and economic need, With the 
change in social viewpoint in the last cen- 
tury, and the disappearance of the protec- 
tive motive that brought it into being, it is 
high time that the applicable law be modi- 
fied. “It is revolting to have no better rea- 
son for a rule of law than that it was laid 
down in the time of Henry IV. It is still 
more revolting if the grounds upon which 
it was laid down have vanished long since 
and the rule simply persists from blind 
imitation of the past.” 


Freedom from fault in the slightest degree 
as a prerequisite to indemnity is a “com- 
plete fantasy” in the light of present con- 
ditions; apart from _ inevitability, most 
accidents are the result not of wrongdoing but 
of inadvertence or poor judgment on both 
sides. This has been recognized by layman 
and professional alike. Rejecting the harsh- 
ness of the rule which offends their innate 
sense of justice, juries circumvent what 
someone has called “the judicial nonsense” 
of contributory negligence, and the plaintiff 
gets damages based on crude “kangaroo” 
adjustments. Even judges disesteem the 
doctrine; it was branded by our presiding 
justice as “barbaric.” 


Alternative to Compensation Plan 


Indeed, the concept has long been dis- 
carded in other fields of the law. The Fed- 
eral Employer Liability Act at an early date 
abandoned contributory negligence as a bar 
to recovery. The Merchant Marine Act 
(Jones), the Death on the High Seas Act, 
state railway labor acts and admiralty law 
generally have all substituted the principle 
of comparative negligence for the contribu- 
tory rule. In the common law personal 
injury action itself, comparative negligence 
has found surreptitious acceptance by means 
of the doctrine of “last clear chance” and of 
“active and passive tort” feasors. Resort to 
such obliquities is deleterious to law gen- 
erally. We should be prepared to face up 
squarely to the concept of apportionment of 
fault and, by allowing it in the front door, 
to obviate the practice of subversion of the 
law at the back entrance. 

Unsuccessful attempts to enact compara- 
tive negligence legislation have been made 
for several years in our state legislature. 
Each of the bills introduced a “diminution 
of damage” type of comparative negligence 
with varying degrees of responsibility bar- 
ring recovery. In some, the power to ap- 
portion damages was vested in the court; in 
others, it was vested in the triers of the fact. 
Provision was also made for multiple-party 
suits. 


In the areas in which comparative neg- 
ligence already operates, the apportionment 
of damages is governed by different criteria. 
American admiralty courts have adopted 
the arbitrary practice of dividing the total 
damages equally between the parties. Such 
a rule of thumb is obviously inequitable, and 
all other leading maritime countries base 
apportionment on relative fault. In most of 
our federal legislation recovery is reduced 
in accordance with degree of negligence. In 
general, the doctrine of comparative neg- 
ligence based on proportion of damage is 
the rule in civil law areas, and it is grad- 
ually finding its way into common law 
jurisdictions. While the problem of appor- 
tionment presents certain difficulties, there 
is no doubt that once the basic doctrine of 
comparative negligence is accepted the 
details of operation can be worked out. 


New York, which has always been in the 
vanguard of progressive legislation, cannot 
lag behind in so significant a legal area. 
The “die hards” who oppose the concept of 
comparative negligence purely on principle 
are few. It is becoming increasingly evident 
that the idea of contributory fault is a 
vestigial remainder that has no place in auto- 
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mobile accident litigation today. Opposi- 
tion may come from some of our profession 
because of tradition and the usual initial 
inertia to change to which all men are heir, 
but the principal resistance will be found in 
those who have a vested interest in con- 
tributory negligence—the insurance carriers. 
While this is understandable, a compromise 
should, and can, be reached. 


No special-interest group can be allowed 
to obstruct the dynamics of the law to meet 
the needs of a society it must at once reflect 
and direct. 


The basis for compromise is to be found 
in the second element of the alternative 
proposal—substituting for a conventional 
jury trial adjudication by a _ three-man 
forum. Just as strenuously as casualty com- 
panies will oppose any modification in the 
rule of contributory negligence, so would 
plaintiffs—and the legion of prospective 
plaintiffs—vehemently insist on retaining the 
principle of trial by jury. The insurance 
companies are better organized, but the 
plaintiffs are more numerous. Both groups 
must be prevailed upon to subordinate, in 
part, individual interest to the common 
good; under the proposal each will be served 
well. Economically, while there may be a 
greater number of recoveries against the 
carriers, inflated verdicts for slight damage 
will be less likely; on the other hand, a 
really injured plaintiff will be more assured 
of some recovery despite inevitable fault. 
Both will have the benefit of a collective 
judgment of a mixed court. 


For pragmatic reasons, my proposal re- 
garding juries is narrower than other sug- 
gestions. First, it is restricted to the trial 
of automobile cases only; and, second, it 
contemplates a modification of the conven- 
tional jury trial, mot its abolition altogether ; 
for a multiple tribunal is in essence a form of 
jury trial. Historically and semantically, 
“jury,” like “court,” connotes an agency of 
adjudication. Its character is not determined 
by the precise number 12. Grand juries 
consist of more, municipal court juries of 
less; and in our own court, sometimes one 
or more jurors are dispensed with by agree- 
ment to meet the exigencies of trial. Un- 
animity is no longer required. There is no 
magic in the number 12. What is funda- 
mentally characteristic of the jury forum is 
its multiple nature. The alternative proposal 
retains its basic features in measurable 
degree. 


Strictly speaking, therefore, consideration 
of the abolition of jury trials in civil cases, 
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What is fundamentally characteristic 
of the jury forum is its multiple na- 


ture. The alternative proposal retains 
its basic features in measurable degree. 
* 


generally, or even in all tort cases, is not 
essential to the present discussion—con- 
cerned as we are with a unique category of 
litigation, that is, automobile accident cases. 
But civilizing and defining the terms of the 
discussion is helpful to greater clarity; this 
has become more necessary because clouds 
of imprecision have been raised. Part of 
the organized confusion has been engen- 
dered by some with a vested—which they 
have come to regard as a rightful—interest 
in automobile accidents and the present 
mode of trial. 


Let me say at once that in common with 
the great majority of my brethren of the 
bench, I do not share the distrust of juries 
expressed in and outside our profession. 
We believe that in deciding’ who is right 
and who is wrong the jury’s judgment is as 
good as, and sometimes apt to be better 
than, that of the judge. 


Our experience in trial term has been 
that in 95 per cent of the cases the same 
result is achieved by juries as by the court 
without a jury. In Massachusetts, where 
two concurrent courts operate, one with 
juries, the other without, the percentage of 
plaintiff and defendant verdicts is the same, 
as are, in most cases, the amounts of the 
awards. Both as trial judge and as appellate 
justice I deprecate greatly the spate of 
verdicts set aside by both trial courts and 
appellate tribunals. “There is no objective 
standard to apply . .. the decision must 
come to rest on the sense of the judge 
addressed to the reasonableness of the 
jury’s verdict, but this in turn is a subjective 
process strikingly similar to the jury’s own 
judgment of the facts in the first place.” 


All too often misgivings directed at a par- 
ticular verdict are a reflection of an uncon- 
scious suspicion of juries generally. But the 
judicial system can be as strong as the trial 
judge. Judicial leadership based on the in- 
structed intuition of experience can obviate 
the necessity of setting aside a verdict. If 
the judge retains “creative command” of the 
course of action the jury will instinc- 
tively absorb the objective direction it is his 
function to provide. 
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Many agree with G. K. Chesterton: “I 
would trust twelve ordinary men, but I 
cannot trust one ordinary man.” In general, 
most libertarians, and minority groups in 
particular, favor jury trials—for greater as- 
surance, their resistance extends against 
their abolition even in civil cases—because 
in their view the best protection against 
oppression and discrimination is in dilution 
of authority—or perhaps in widening its 
base. Thus, opposition to doing away with 
jury trials in civil actions is not restricted 
to the plaintiffs who oppose such a move 
specifically in personal injury actions. I 
strongly hold, myself, that there is no valid 
distinction intrinsically between contract 
and tort actions, and that a fractured limb 
should not be accorded different treatment 
juridically than a broken promise. As an 
original matter, if there is abolition of juries 
in negligence actions, the same change in 
practice logically should be extended to all 
civil cases. 


But the life of the law is not logic but 
experience—and response to felt necessity. 
We have to take a second, hard look at the 
matter in the context of automobile accident 
cases, 


Most of the distinguished judges who 
would dispense with juries in civil actions, 
or in tort cases generally, favor such a 
course not as a virtue and end in itself. 
They affirm the soundness of jury judg- 
ment. Primarily, their concern lies in elimi- 
nating jury trials as a matter of dissolving 
the intolerable traffic jam in our courts; the 
system cannot work any longer, they hold, 
in the automobile age, however well it may 
have operated in the past. What is brought 
in question is not its valic*ty, but its prac- 
ticality. 


As Presiding Justice Peck has repeatedly 
pointed out, the process of jury trial in per- 
sonal injury actions, more than any other 
factor, is the root of delay in the courts. 
One hundred and eight jurors are required 
to do the work of one judge, and it takes 
three times as long to try a case with a 
jury as it does with a judge. The average 
cost to the public of a jury trial is $3,000 
per case; nor does this figure reflect the 
payment to lawyers of waiting time and 
the cost to the public in increased insurance 
premiums. But pragmatically, the profligacy 
of time and money—which might be justified 
were the desired results obtained—has 
failed the individual and society. As a 
result of adherence to the present jury sys- 
tem, with its concomitant delay and ex- 


Alternative to Compensation Plan 


pense, litigants are kept from our courts 
and verdicts as finally rendered “lose their 
equity.” 


It is not jurors who are at fault; it is the 
automobile giving inevitable 
accident and its sequel of the present con- 
ventional jury trial. It is desirable to re- 
strict the discussion to that frame of 
reference. If the modification here proposed 
works well, it can be extended to other 
personal injury actions. 


rise to the 


Actually, we need not reach the question 
of dispensing with juries in civil actions 
generally, The need for such innovation 
may never arise if the present proposal is 
adopted. 
voted to the principle of trial by jury that 
they are apprehensive lest any change in 
the present system lead to the drastic result 
of their elimination altogether. Even in 
contemplating such a possible contingency, 
these honorable adherents of trial by jury 
owe to themselves and to not so 
minded—but equally well disposed—a judi- 
cious assessment of the system in civil trials 
which must not be based on an illusory 
analysis of motive, but must begin with a 
historical examination of the matter. “A 
page of history is worth a volume of logic.” 


There are those, however, so de- 


others 


Whereas trial by jury in criminal cases is 
fundamental to Anglo-American jurispru- 
dence, in civil actions the right to jury trials 
is something of a historical accident. In 
criminal cases it became a symbol of liberty, 
and the philosophic forerunners of the 
French Revolution hailed it as a “badge of 
freedom.” The right to a jury exists in 
most European states today, but confined 
to criminal prosecutions. Actually the origin 
of the jury system is not rooted in the rise 
of democracy, but was introduced into Eng- 
land by the Norman kings and can be traced 
back to the Romans, in whose hands it 
served quite a different purpose, as its orig- 
inal title, inquisitio, grimly suggests. The pro- 
cedure as a method of invoking the aid of 
yeomen of the vicinage was transferred to 
England, where its early use was in such 
administrative matters as the compilation of 
the Domesday Book. This was the epoch 
of trial by battle and ordeal and of the 
wager of law. The oath in the Middle Ages 
had a mystique of its own, and the body of 
neighborhood freemen were called on not 
only to give testimony out of their own 
knowledge but to swear to the guilt or 
innocence of the accused. Over the cen- 
turies these compurgators became trans- 
formed into triers of the fact. During the 
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absolutist reign of the Tudors the jury be- 
came a safeguard against the oppression of 
the crown as exercised in the Courts of 
High Commission, the Star Chamber and 
the Council of the North, which operated 
without juries. The original purpose and 
development of the jury were lost in the 
surge against tyranny. This attitude was 
carried our colonial period, and 
popular sentiment for the jury system as a 
guardian oi liberty still persists. However 
derived, such public attachment is very 
strong. Nevertheless, perhaps who 
identify the right in criminal proceedings 
and civil actions might be less insistent on 
the indispensability of a civil jury were they 
fully aware of the extent to which its use 
has been limited. In England—where they 
originated—-civil juries have been generally 
eliminated, In our own law impartial ad- 
ministrative agencies dispense with their 
use. Matters as important as marriage and 
child custody and a whole complex of equity 
causes are adjudicated without juries within 
the broad exercise of the court’s chancery 
jurisdiction. And even criminal cases not 
involving felonies are tried without jury in 
magistrates’ courts, as well as in special 
sessions—where liberty is in jeopardy. In 
many jurisdictions even the most serious 
crimes are tried without juries when waived 
by defendants, 


over to 


those 


To revert to the accident problem: Hard 
necessity drives us to disregard the purely 
theoretical considerations otherwise obtain- 
ing for not differentiating between cases. 
Deadly congestion vindicates a plan which, 
though it involves innovations, is not a 
revolutionary break with the traditional 
framework of judicial determination. Com- 
promise is required in the light of the 
exigencies of reality. Conventional jury 
trials must be modified in automobile acci- 
dent cases, lest our courts be permanently 
pervaded with the bleak, obstructive fog of 
Jarndyce v. Jarndyce, and not only “Trial by 
Jury” but the law itself become the subject 
of mockery—and in less kindly hands than 
those of the Savoyards. The opponents of 
comparative negligence and the protagonists 
of the present mode of trial] must each yield 
some ground and settle on a plan which 
would inure to the benefit of the community. 


It is the legal profession which must 
assume leadership in formulating the deci- 
sion. Heretofore, lawyers, including judges, 
have not been conspicuous in achieving legal 
reforms. In common with other specialized 
groups, callings and professions, we are 
afflicted by vis inertia due, not so much 
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perhaps to self-interest as to loyalty to caste 
transmuted into collective self-esteem which 
inhibits recognition of need for elimination 
or even modification of prevailing institu- 
tions and methods. 


The proposal of a three-judge tribunal 
would go far in winning over adversaries of 
comparative negligence and of change in 
trial by jury. It is my long-standing con- 
viction that legislative, popular and profes- 
sional support for the required constitutional 
amendment to abolish civil jury trials will 
never be forthcoming unless, at least, mul- 
tiple judges constituting a court were sub- 
stituted. But I have believed that a three- 
judge court plan, conditioned on compara- 
tive negligence, would prevail by reason of 
the legal and social emergency generated 
by court congestion. For compelling rea- 
sons the plan provides for the inclusion of 
a layman and a physician on the bench. 


By having only one jurist we conserve 
judicial manpower, Then, again, in the 
appraisal of facts—and personal injury ac- 
tions present largely issues of fact—not of 
law, the leavening impact of lay thinking is 
most salutary to counteract the overprofes- 
sionalism that is inevitable in any special- 
ized calling. Impartial medical guidance— 
not advocacy—in personal injury litigation 
is requisite, as has been demonstrated by 
the pioneer operation of the medical report 
office in our department. We use experts in 
fields other than the judicial; why not in the 
area of judicial decision? The inclusion of 
a physician is an extension of the medical 
panel, which has already proved its worth. 
If objective testimony is essential to an 
appraisal on the merits, how much more 
effective, in decision, would be the presence 
of an impartial physician on the bench. 
Medico-jurisprudence is a study in itself, 
and the support of a qualified physician- 
expert as part of this tribunal would be 
invaluable. 


Claims for veterans’ disability pensions are 


adjudicated by Veterans Administration 
Rating Boards. Each rating board consists 
of three members: a doctor, a lawyer and 
a lay or industrial member. What the 
American people regard as good for their 
veterans would be good, too, for all. 


The jurists in the special courts—erected 
by constitutional amendment—would be 
drawn from already existing courts, from 
time to time; no new judges would be 
required. They would be called by the 
Appellate Division from any court, civil or 


(Continued on page 344) 
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New York and North Carolina 
Hold Free Insurance Illegal 


Free automobile insurance offered in con- 
junction with the sale of new cars has been 
declared to be illegal by the New York and 
North Carolina Insurance Commissioners. 
The New York ruling has been upheld by 
the New York Attorney General (see the 
opinion at page 339 in this issue). 

The North Carolina Commissioner ruled 
that the free automobile liability insurance 
violates a law which requires that an in- 
surer do business only through a licensed 
agent, and violates a 1955 act which re- 
quires signed applications before delivery 
of any accident policy. 

The New York ruling stated that the 
free insurance violates subdivision 3 of 
Section 193 of the New York Insurance 
Law which prohibits life, accident or health 
insurance companies from directly or indi- 
rectly selling such insurance as “an induce- 
ment to, or in combination with, the purchase 
by the public of any goods” or other prop- 
erty or services. 


California Insurance Commissioner 
Promulgates Uniform Provisions 


Uniform provisions for group disability 
policies, unemployment compensation disa- 
bility policies, blanket disability and tuition 
refund policies have been promulgated by 
the California Insurance Commissioner (Rul- 


ings Nos. 86, 87 and 88). 


The rulings incorporated, insofar as per- 
tinent to each type of policy, the correspond- 
ing legislative provisions of the California 
Insurance Code applicable to individual disa- 
bility policies. The promulgation of these 
provisions was required by law. In carrying 
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out this requirement, the Insurance Depart- 
ment was assisted by the committee work 
furnished by members of the insurance in- 
dustry and the suggestions furnished by 
and on behalf of the industry, both infor- 
mally and at open hearings. 

The above rulings became effective May 
4. Although authorized policies issued dur- 
ing the remainder of 1956 may be in the 
old or new language, after December 31, 
1956, only new language policies may be 
issued. 


Marine and Transportation Insurers 
Subject of Washington Ruling 


The Washington Insurance Department, 
in a ruling directed to insurers transacting 
marine and transportation insurance in 
Washington, declared that felled, bucked 
and/or cold decked logs are a proper sub- 
ject for inland marine treatment. The rul- 
ing stated in part: 

“Felled and bucked timber and cold decked 
logs in the woods are considered in stor- 
age, which storage is incidental to trans- 
portation and therefore eligible to be insured 
under a marine contract. “ 


Hearing on New Compulsory Law 
Held in New York 


Because of the importance of the newly 
enacted compulsory automobile liability in- 
surance legislation (Chapter 655, Laws 1956, 
A. B. 3894), the New York Insurance De- 
partment scheduled a public hearing for 
May 1 at the auditorium at the New York 
County Lawyers Association. Representa- 
tives in all fields of the insurance industry 
were invited to attend and discuss the pro- 
visions of the new law. 
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G EORGIA—A foreign insurer licensed 
A to write fire and casualty insurance in 
Georgia may, if it meets certain require- 
ments, also qualify to write title insurance. 
—The question of whether a foreign insurer 
may write fire and casualty insurance and 
title insurance in Georgia was asked by the 
Insurance Commissioner. 


The Attorney General noted that Section 
56-1901 of the Georgia Code implies that 
title insurance is to be separate and distinct 
from other forms of insurance. This section 
reads as follows: 


“The provisions of this Chapter are in- 
tended to supersede all previous laws defin- 
ing, regulating and providing for the licensing 
of title insurance companies and are in- 
tended to exclude the regulatory provisions 


applicable to other insurance companies 
other than as herein expressly provided.” 


This does not necessarily imply that an 
insurer writing fire aad casualty lines of 
insurance cannot qualify to write title in- 
surance, he stated. 


Section 56-1907 provides: 


“No corporation shall be entitled to trans- 
act title insurance business in this State 
unless it has and maintains, unimpaired, a 
capital of not less than $100,000, fully paid 
and invested in the securities in which life 
insurance companies are authorized by the 
laws of the state in which the company is 
incorporated to invest their funds.” 


Section 56-1908 provides that corporations 
chartered in Georgia and engaged in the 
business of title insurance in the state must 
deposit cash or securities with the State 
Treasurer in an amount equal to 5 per cent 
of its capital and in no event less than 
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$50,000 as a guarantee for the security of 
all of its policyholders. 


Section 56-1909 provides that nonresident 
insurers desiring to qualify in Georgia shall 
make the same deposit, with certain excep- 
tions, for the security of their policyholders 
as is required of domestic insurers. 


After construing the provisions of Chapter 
56-19 in their entirety, the Attorney General 
concluded that an insurer writing fire and 
casualty insurance can qualify to write 
title insurance if it keeps its title business 
completely segregated from its fire and 
casualty business, if it has $100,000 capital 
unimpaired, and if it deposits with the State 
Treasurer the required amount for the se- 
curity of its policyholders. 


He added that if the insurer’s deposit in 
the state of its incorporation is for the 
protection of all its policyholders (fire, cas- 
ualty and title), such deposit would not be 
unimpaired within the meaning of Section 
56-1907 since it requires that title insurers 
transacting a title insurance business in 
Georgia must have $100,000 unimpaired 
capital—Opinion of the Georgia Attorney 
General, February 10, 1956. 


EVADA—The sale of automobiles car- 

rying free insurance as part of the car 
price constitutes the sale of insurance by an 
unlicensed agent.—The Insurance Commis- 
sioner asked the Attorney General whether 
the issuing of free insurance in conjunction 
with the sale of automobiles in Nevada 
violates the Nevada insurance law. 


The Attorney General first turned his at- 
tention to the question of whether the dis- 
position of insurance protection in the 
manner contemplated above constituted a 


IL J— May, 1956 





transaction of insurance business in Nevada. 
After reviewing Palmetto ire Insurance Com- 
pany v. Conn, 9 F. (2d) 202 (1925), 272 U.S. 
243, (1926), Chrysler Sales Corporation v. 
Smith, Insurance Commissioner of Wisconsin, 
9 F. (2d) 666 (1925), and Chrysler Sales Cor- 
poration v. Spencer, Insurance Commissioner 
of Maine, 9 F. (2d) 674 (1925), he concluded 
that car salesmen would be selling insurance 
under the above facts. Reference was also 
made to Section 3656.10, subsection (4), 
Nevada Compiled Laws, 1931-1941 Supple- 
ment, which states: 


“In the application of this act the fact that 
no profit is derived from \the making of 
insurance contracts, agreements or transac- 
tions, or that no separate or direct consid- 
eration is received therefor, shall not be 
deemed conclusively to show that the mak- 
ing thereof does not constitute the doing of 
an insurance business.” 


He declared that the insurance transac- 
tion would be effective when the car sale is 
made or possession of the car is transferred, 
and that in effecting tuis insurance the sales 
agencies would act as insurance agents. 
The Detroit insurance agency in such trans- 
actions would be the “nonresident broker.” 


In conclusion, he ruled that the issuance 
of insurance in conjunction with the sale of 
cars by salesmen who are not licensed in 
any phase of insurance is illegal. It defeats 
the right of the state to license fees, he 
added, and also circumvents Section 59, 
1941 Statutes of Nevada, page 489, which pro- 
vides that the Insurance Commissioner shall 
collect 2 per cent of the total premiums paid 
on all insurance covering property risks 
within the state——Opinion of the Nevada At- 
torney General, April 19, 1956. 


ee YORK—The law prohibiting life, 
accident or health insurers from en- 
gaging in tie-in sales applies to a multiple 
line casualty insurer which issues policies 
given free by car manufacturers to pur- 
chasers of new cars. Thus, issuance of the 
free policies is illegal—The New York At- 
torney General has joined the Nevada At- 
torney General in declaring that the tie-in 
sale of insurance with new cars is illegal, 
but on different legal grounds. The specific 
question involved in New York arose from 
the practice sought to be indulged in by an 
automobile manufacturer which attempted 
to give to each purchaser of its automobile 
a year’s automobile policy. 


Attorneys General 


Subdivision 3 of Section 193 of the New 
York Insurance Law provides in part: 


“No authorized life, accident or health 
insurance company shall directly or indi- 
rectly, or by any of its agents or represen- 
tatives, participate in any plan to offer or 
effect any kind or kinds of insurance in this 
state as an inducement to, or in combination 
with, the purchase by the public of any 
goods, securities, commodities, services or 
subscriptions to periodicals . 


Casualty insurers which were authorized 
to write accident and health insurance con- 
tended that the prohibition contained in the 
above section had no application to them 
since they were neither a life, accident or 
health insurance company. 


The Attorney General, in upholding an 
Insurance Commissioner ruling, declared 
that the language of the above section was 
not restrictive. He stated that the section 
should be construed as applying to any 
insurer authorized to write accident and 
health insurance, notwithstanding the in- 
surer’s classification as a particular kind of 
insurance company. If the legislature in- 
tended that the statute only apply to acci- 
dent and health companies, he said, it would 
have used the term “accident and health 
insurance company” instead of the broad 
language appearing in the above section, 


Subdivision 3 of Section 193 was designed 
to eliminate certain evils inherent in the 
offer of certain types of insurance as an 
inducement to, or in combination with, the 
sale of other commodities, he stated. “Hav- 
ing seen fit to prohibit such inducements or 
combinations where they involve accident 
or health insurance coverage, it would be 
anomalous, to say the least, to hold that the 
prohibition applies only to accident and 
health companies defined as such but does 
not extend to multiple-line insurers merely 
because the latter also deal in other types 
of insurance risks and are not identified as 
accident and health insurance companies in 
the strict sense.” 


The New York Insurance Department 
had for many years taken the view that 
combination sales or promotional plans of 
the type under consideration were barred 
to insurers authorized to write accident and 
health insurance, irrespective of their addi- 
tional power and authority to write other 
types of insurance. This administrative in- 
terpretation influenced the Attorney Gen- 
eral’s decision that the sale of insurance 
with new cars was illegal—Opinion of the 
New York Attorney General, April 23, 1956. 
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Negligence Investigations 


Negligence Investigation Manual. Howard 
L. Oleck. Central Book Company, Inc., 
261 Broadway, New York 7, New York. 
1953. 228 pages. 

This manual is based on the view that 
investigation, as a science, can be reduced to 
a routine, regular course of action which, 
applied to almost any case, will produce 
good and useful results. It is a detailed 
guide for beginners. 

The “artist” among investigators, though 
he may know from much experience every- 
thing that should be done in any case, needs 
a manual and “check list’”’ almost as much 
as does a beginner. This manual is for him, 
too. 

Lawyers, who often must delegate investi- 
gative work to others, need a compact sum- 
mary of what is required in negligence case 
preparation as a basis for instructing their 
assistants and as a check list for their own 
work. For them, too, this manual can be 
useful. Also, it will commend itself to insur- 
ance adjusters, police officers, public officials, 
private investigators and others. 

The manual contains a great amount of 
useful information, including sections on 
the nature of negligence investigation, wit- 
nesses, the report after the investigation, 
outlines of the laws of negligence and evi- 
dence, scientific aids to investigation, auto- 
mobile accident investigation, professional 
malpractice and preparation for trial, to 
mention only a few of its many topics. 


Golden Anniversary Publication 


The Story of the Life Underwriters Asso- 
ctation of Canada. Leslie W. Dunstall. Life 
Underwriters Association of Canada, 224 
Richmond Street West, Toronto, Canada. 
1956. 94 pages. 
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This book is published during the golden 
anniversary year of the Life Underwriters 
Association of Canada and is a brief review 
of its history since 1906. The author, execu- 
tive vice president of the association, traces 
the organization’s growth and development 
from its very inception to its present-day, 
record-high peak in size and effectiveness: 


The book is supplemented by several 
appendixes, including an explanation of the 
association’s crest, lists of the founders and 
former officials of the organization, and 
graphs indicating the growth of the or- 
ganization over the years. 


Business Indicators 


Measuring Business Changes. Richard M. 
Snyder. John Wiley & Sons, Inc., 440 
Fourth Avenue, New York 16, New York. 
1955. 382 pages. $7.95. 


What is the national product? How does 
it differ from national income? What are 
“sensitive” price indexes? Are department 
store sales good indicators of total retail 
trade? How long are “long cycles” in resi- 
dential housing construction? What is the 
money supply? When the Dow-Jones aver- 
age of 30 industrial stocks moves up $1, 
what is the corresponding change in ticket 
prices? These are just a few of the ques- 
tions that are answered in this book. 


Measuring Business Changes describes and 
explains over 50 of the key indicators needed 
to interpret and forecast conditions in the 
business world. In nine fact-filled sections 
it covers the basic measures of change in 
national income and product, population, 
labor, commodity prices, production and 
business activity, construction activity and 
costs, trade, financial activity and stock prices. 


The nature and significance of these indi- 
cators are revealed. Misuses as well as uses 
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are stressed. The information is presented 
uniformly: a summary description, official 
sources, detailed composition, and, where 
helpful, historical background. Because the 
material is in handbook style, it is easy to 
concentrate on the summary descriptions or 
seek out details in answer to a specific need 
or problem. 


Pocket Guide 


Agent's Casualty Guide. Harold F. Gee. 
The Rough Notes Company, Inc., Indian- 
apolis 6, Indiana. Revised edition, 1955. 
252 pages. $2. 

It is important that the insurance agent 
be able to recognize among the highly de- 
veloped hybrids—the “broad form” or “com- 
prehensive” policies—the parent strain of 
the old-fashioned policies. This wrapping of 
several coverages into one package has led 
part of the public, and some insurance 
agents as well, to feel that any policy with 
the word “comprehensive” in its title is an 
“all risk, all loss” policy that will “take care 
of all contingencies.” 

The plan of this little book has been to 
examine the insurance afforded under the 
individual coverage, define its boundaries 
and show how it fits into a related coverage. 
Aside from the fact that there will always 
be a_wide demand for the garden variety of 
policy, the study of these policies will en- 
able the agent to understand better the 
breadth and limitations of the :omprehensive 
forms. 





RTICLES 
Articles of 
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Conflict of Laws in Tort Cases ... 
Rules of the conflict of laws have developed 
to meet the special problems presented 
when the significant or operative facts in 
a legal situation occur in different states or 
countries or when, although all facts occur 
in one state, suit is brought in another. 
The court then has three courses of action. 
It can apply its own law, it can decline to 
adjudicate or it cam decide the case by 
seeking to apply the foreign law rather than 
its own. Most courts follow all three 
courses or combinations of them. The rule 
is generally that the place of wrong governs 
tort liability. In interstate torts, it is often 
difficult to determine the place of wrong. 
By the recent weight of authority, it is the 


Books and Articles 


law of the place where the plaintiff sustains 
injury to his person or damage to his prop- 
erty which controls. A court in a conflict 
of laws case has latitude of choice in select- 
ing the law which will give a result most 
consistent with the court’s conception of 
justice, says the author, a professor of law 
at Yale Law School.—Harper, “Tort Cases 
in the Conflict of Laws,” Canadian Bar Re- 
view, December, 1955. 


Tort Liability of Atomic Energy Indus- 
try Novel questions of causation may 
arise in cases of damage caused by the 
escape of radioactive materials. Causation 
is rarely easy to prove and in the case of 
radiation injury following a nuclear reactor 
explosion, that difficulty may be multiplied 
enormously. It seems safe to state that federal 
tort liability in the atomic energy industry 
will admit of recovery only in extremely 
limited negligence cases. The authors state 
that the advent of the Atomic Age will 
scarcely cause a ripple on the surface of the 
principles of tort liability, and lawyers can 
rely with confidence on all the familiar doc- 
trines and precepts.—Becker and Huard, 
“Tort Liability and the Atomic Energy In- 
dustry,” Georgetown Law Journal, Novem- 
ber, 1955. 


Corporate Control Retained . . . The 
person whose principal asset is the stock 
of a close or family corporation is faced 
with a serious estate planning problem. 
Generally, his executor has the problem of 
paying the costs and taxes incadent to the 
transfer of his estate. These death charges 
must be paid in cash and they must be met 
out of the assets of the estate. Section 303 
of the new Internal Revenue Code helps to 
solve this problem; you can now redeem 
enough of the stock to pay death taxes plus 
funeral and administration expenses. 


There is also a way to enjoy the benefit 
of Section 303 and not give up one share 
of voting control. This is a situation ap- 
plicable only to majority stockholders. The 
corporation declares a stock dividend of 
nonvoting stock which is held by the estate 
until the time it must have cash to pay 
taxes and other death charges. At that 
time, the corporation redeems the nonvoting 
stock and the estate gets its cash under the 
provisions of Section 303 without giving up 
one share of voting stock. 

The author is advanced underwriting 
specialist, The Mutual Life Insurance Com- 
pany of New York.—Brower, “Retaining 
Corporate Control Through 303 Redemp- 
tions,” Journal of the American Society of 
Chartered Life Underwriters, Winter, 1955. 
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FTC Claims Jurisdiction 
over A & H Insurance 


The Federal Trade Commission, in a 
three-to-two decision, has held that it has 
jurisdiction over the advertising of accident 
and health insurance in interstate commerce. 


The majority decision was a milestone in 
the commission’s nation-wide investigation 
(begun in 1954) of alleged false and mis- 
leading advertising of accident and health 
insurance. The investigation has resulted 
in FTC complaints against 41 companies. 
Five of the 41 have accepted consent orders 
to stop the advertising complained of. The 
other 36 have contended that the FTC 
lacked jurisdiction. 


The decision giving the FTC’s answer to 
the jurisdictional issue was made in connec- 
tion with a ruling that The American Hos- 
pital and Life Insurance Company, San 
Antonio, Texas, must stop misrepresenting 
in advertising its accident and health policies 
with respect to illnesses covered, dollar 
amounts paid for each, and maternity 
benefits. 


The dissenting opinion was limited to the 
jurisdiction question. It asserted that Congress 
had intended by passage of the McCar- 
ran-Ferguson Act to confirm, commenc- 
ing in 1948, jurisdiction over insurance to 
each state as soon as it had necessary legis- 
lation. In separate additional views, Com- 
missioner .Mason said that the majority 
opinion would transfer “in one fell swoop” 
the control of every phase of the insurance 
business in interstate commerce to the fed- 
eral government and thereby “flout the 
expressed intent of Congress.” 


The majority opinion declared that the 
McCarran-Ferguson Act, which was passed 
in 1945, was simply designed to permit 
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traditional state regulation of insurance. “It 
was not designed,” said the opinion, “to 
permit insurance companies to secure new 
business by false and misleading advertis- 
ing in interstate commerce, nor was it 
intended as an abdication of Federal juris- 
diction under the Sherman, Clayton and 
Federal Trade Commission Acts over the 
business of insurance.” 


Both majority and minority opinions 
cited the history of insurance regulation by 
the states and agreed that the Supreme 
Court’s decision in U. S. v. South-Eastern 
Underwriters Association, 5 Fire AND CAs- 
UALTY Cases 194, 322 U. S. 533 (1944), re- 
versed the long-held view of insurance as an 
intrastate business. The McCarran-Ferguson 
Act passed the following year was the an- 
swer of Congress to the jurisdiction ques- 
tion raised by the Court’s ruling. 


The majority opinion held that continued 
regulation of insurance by the states could 
only be to the limits of their constitutional 
power, and added: “Certainly the states 
lack the power to tax or regulate purely 
interstate activities of insurance companies.” 
It also argued that the McCarran Act “does 
not purport to give the states power to 
legislate outside their jurisdiction” and does 
not interfere with the federal laws covering 
interstate commerce “over which the States 
could not ever claim jurisdiction.” 


It was argued further by the majority 
opinion that the McCarran-Ferguson Act’s 
moratory clause suspending application of 
the FTC Act, and the Sherman, Clayton, 
and Robinson-Patman Acts to the insurance 
business from 1945 to 1948 implied that they 
would again become effective at the end of 
the three-year period. “In withdrawing 
Federal jurisdiction . . . for nearly three 
years,” the opinion said, “Congress appar- 
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The Insurance Accounting and Statistical 
Association will hold its thirty-fourth 
international conference May 21-23 at 
the Hotel New Yorker, New York City. 
Included in the conference program are 
panel discussions and workshops on life, 
accident and health, fire and casualty, 
group, industrial, and fraternal insurance, 
with special emphasis on what the various 
companies are doing with electronic equip- 
ment. 

Physicians from the United States and 
Canada and representatives of the armed 
forces, industry and driver licensing +bu- 
reaus will meet at New York University 
on May 23 for a one-day conference on 
“Medical Aspects of Motor Vehicle Ac- 
cident Prevention.” Cosponsored by the 
university's Center for Safety Education 
and the NYU-Bellevue Medical Center, 
the conference will be presented in co- 
operation with the New York Academy 
of Medicine’s Committee on Public 





Health, the New York Medical Society 
and several county medical societies. 


The management conference of the 
Conference of Mutual Casualty Com- 
panies will be held June 3-6 at the Dell 
View Hotel, Lake Delton, Wisconsin. 
The general theme of the meeting is 
“Advancing the Principles, Skills and 
Tools of Effective Management.” 


By recent order of the Texas Board 
of Insurance Commissioners, Commis- 
sioner J. Byron Saunders, who has had 
supervision of the casualty division, was 
assigned supervision of the life insurance 
division. Morris Brownlee succeeds 
Commissioner Saunders as head of the 
casualty division. 





The American Institute for Property 
and Liability Underwriters, Inc., recently 
announced the appointment of Harry 
Francis Brooks as its director of field 
services. 








ently was attempting to eliminate arguments 
by insurance companies that Federal regu- 
lation alone was adequate and that state 
regulations were burdening interstate com- 
merce. Congress gave the states about three 
years in which to define a reasonable area 
of State policy power. Beyond that reason- 
able area States could not go. Regardless 
of whether a State regulated insurance dur- 
ing this time, after 1947 the Federal Trade 
Commission was expressly authorized to 
regulate it on different grounds, namely, 
regulating the use of interstate channels of 
commerce.” 

“By executing its statutory mandate to 
prevent deceptive practices in the interstate 
business of insurance, the Commission in 
no wise usurps State laws prohibiting false 
advertising,’ said the majority opinion, 
adding that both FTC and state laws are 
designed to suppress deception in advertis- 
ing. “The Commission’s action in the in- 
stant matter aids the States in their own 
local procedures to protect their citizenry 
from such excesses. The McCarran-Fergu- 
son Act was passed to enable them to con- 
tinue such regulation.” 

The minority opinion raised an objection 
to the majority view on grounds it would 
return the insurance business “to the con- 
fusion into which it was plunged” by the 
South-Eastern Underwriters decision. Part of 


‘The Coverage 


this confusion, it said, would stem from the 
fact that some state regulations such as 
rate-fixing would run counter to the federal 
antitrust laws. On this point, the majority 
opinion said: “Our proceeding to. abate 
deceptive practices by such companies does 
not impinge on those State functions, and 
we do not believe that the Federal Trade 
Commission Act, when read in conjunction 
with the McCarran-Ferguson Act, can be 
properly interpreted to interfere with the 
taxing or rate-fixing powers.” 


Arizona Compensation Act 
Covers Interstate Bus Driver 


The United States Supreme Court, in a 
recent decision, ruled that the Arizona In- 
dustrial Commission had jurisdiction to 
award death benefits to the dependents of 
a deceased California bus driver who met 
his death in a motor vehicle accident in 
Arizona. The case, Collins v. American Bus- 
lines, Inc., CCH WorkKMeEn’s CoMPENSATION 
Law Reports { 1809, April 9, 1956, reversed 
the Arizona Supreme Court’s holding that 
the Arizona Industrial Commission was 
without jurisdiction because the decedent, 
who was covered by the California act, was 
killed while engaged exclusively in inter- 
state commerce, 
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It was contended that to compel a carrier 
obtain compensation all 
wherein the were operated 
would be an undue burden upon interstate 
commerce. The High Court ruled that 
whatever dollars-and-cents burden an even- 
tual judgment for the dependents may cast 
upon a carrier or the state compensation 
fund is insufficient, compared with the in- 
terest of Arizona in affording remedies for 
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injuries occurring within its boundaries, to 
dislodge state power. 

The Court added that the state’s power is 
not dislodged as long as the federal govern- 
ment has not taken over the field of reme- 
dies for injuries of employees on interstate 
busses as it has done in the case of employees 
of interstate railroad carriers. The case was 
reversed and remanded to the Arizona 
Supreme Court for further proceedings. 


COMPENSATION PLAN———— 
Continued from page 336 





criminal, less burdened than others, within 
each department—and, by arrangement, 
from other departments as well. In our 
own, a vast pool would be provided by 
magistrates’, municipal, domestic relations, 
special sessions, county, city, general ses- 
and supreme courts. Thus, the 
greatest economy in and widest use of— 
state-wide use, when necessary—judicial 
manpower, beyond any contemplated here- 
tofore, will be effected. Broadened medical 
panels would supply the physicians, and 
jury commissions would be adapted to fur- 
nish the lay judges. 


sions 


Such a bench—jurist, physician and lay- 
man—operating under a rule of comparative 
negligence and limited to automobile acci- 
dents, would of itself allay some of the 
doubt of the opponents of the separate com- 
ponent parts of the plan. For the lawyer it 
would have the advantage of maintaining 
the adversary as against the administrative 
system, and it would provide a judicial and 
not a board determination, To the plaintiff 
the multiple court would give the assurance 
of lay representation on the tribunal. The 
comparative negligence rule would even- 
tuate in reasonable expectation of justifiable 
recovery rather than a gamble on exagger- 
ated claim. The defendant (insurance car- 
riers and others) would benefit from a 
bench less inclined to base its judyment on 
sentiment than on fact. Both litigants would 
profit from the presence of a nonpartisan 
physician as part of the court, limiting, if 
not altogether eliminating, the unseemly 
and confusing rivalry of medical experts. 
Libertarian and minority groups would be 
less disturbed were the elimination of juries 
restricted to a limited group of cases—auto- 
mobile accidents. The judiciary would take 
heart from the more expeditious handling 
of litigation. The community at large would 
gain immeasurably from the dissolution of 
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the bottleneck of court congestion. There is 
no doubt that such a plan would not only 
speed the trial process itself, but would also 
augment the probability of settlement both 
before trial and during trial. 


Midway between the present mode of 
adjudication and disposition by administra- 
tive boards, midway between conventional 
jury trial and trial by court without a jury, 
this plan might indicate further moderate 
changes, if partially successful. If substan- 
tially successful it would obviate far more 
drastic reform. Clearly something must be 
done; the present state is intolerable and 
cannot continue indefinitely. But the action 
should be considered and planed to pre- 
clude spontaneous, perhaps explosive, results 
which would surprise us all, especially the 
contending groups now unwilling to yield a 
particle of their present advantage and to 
compose their differences. The law is not 
a strait jacket, and the time has come for 
a fresh approach to this problem in har- 
mony with our present-day needs. 


What this alternative proposal supplies 
is, essentially, procedural devices fashioned 
by dire necessity. But even as the great 
masters have transmuted law into litera- 
ture, at times, so the collective judgment 
and will of our profession—which is always 
greater than any of her sons—can present 
the inspiring phenomenon of form and sub- 
stance merging for the common good. 


The resultant increased efficiency of the 
administration of justice to the average 
citizen would enhance justice itself, and 
would illustrate the capacity of the American 
people and their law for accommoda- 
tion—not surrender; their genius for honor- 
able compromise, which has kept us strong 
in freedom, Solicitude for the ordinary man 
in the halls of justice would translate into 
reality our ideal of the dignity as well as 
the equality of the individual. [The End] 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Lessor-Lessee Relationship 


The lessor agreed under the lease to 
make certain changes in his building. He 
was liable to the lessee where a false ceil- 
ing, constructed by an independent con- 
tractor, collapsed causing damage to the 
lessee’s merchandise. Mississippi. 


The lessor, owner of a motion picture 
theater building, entered into a lease where- 
by he agreed to make several repairs and 
alterations to his building so as to convert 
it into a mercantile building. One of the 
changes undertaken was to have installed a 
false ceiling. This was done by an inde- 
pendent contractor employed by the lessor. 
Some time after the lessee had moved into 
the building the false ceiling collapsed and 
fell upon the lessee’s merchandise. The 
ceiling’s collapse was admittedly attrib- 
utable to the independent contractor’s neg- 
ligence. The lessee brought an action to 
recover the amount of damage sustained, 
and after a jury trial the lower court 
entered a judgment notwithstanding the 
verdict for the lessor. 


On appeal, the state supreme court re- 
versed the decision and entered judgment 
for the lessee. The question involved was 
whether a lessor is liable for the negligence 
of his independent contractor in repairing 


Negligence 
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the premises where the lessor obligated 
himself to make the repairs. This particular 
question had not been passed on in Mis- 
sissippi, the court said, and the authorities 
are in confusion on the question. (See 52 
Corpus Juris Secundum, Landlord and 
Tenant, Section 417, and 15 A. L. R. 975, 
29 A. L. R. 766, 90 A. L. R. 50 and 162 
A. L. R. 1111.) Inasmuch as respectable 
authority supports both sides of the ques- 
tion, the court said that it was free to adopt 
the principle which appeals to it as being 
more in line with justice and reason and 
the public policy of the state. 

The court said that it was impressed with 
the idea that there is little difference be- 
tween the duty of the landlord to his tenant 
under the circumstances of this case and 
the duty of a master to his servant with 
reference to the servant’s place of work. 
It concluded that the landlord could not 
escape his duty by delegating to an inde- 
pendent contractor the making of the 
agreed alterations and repairs—Weldon v. 
Lehmann. Mississippi Supreme Court. Janu- 
ary 23, 1956. 5 Neciticence Cases (2d) 739. 


No Recovery for Burns 
Derived from Using Cement 


A purchaser who sustained chemical 
burns as a result of using ready mixed 
cement had no causes of action against 
the vendor of the cement for breach of an 
implied warranty of fitness, or for neg- 
ligence. California. 
The plaintiff, a welder by trade, was en- 
gaged in constructing his own home. He 
solicited an agent of the defendant vendor 
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in regard to purchasing ready mixed ce- 
ment, The type of cement was left up to 
the vendor. Plaintiff worked on his hands 
and knees in spreading the cement. No one 
had ever warned him of the danger of get- 
ting burned by cement, although he did 
know that exposure to wet cement caused 
a drying out of the skin. He had had some 
experience with laying cement. After the 
work was finished he noticed that his legs 
“looked green,” and he went to the hospital 
where his legs received medication. Two 
days later his temperature reached 103 de- 
grees. It was found that over 15 per cent 
of the area of his body was burned, most 
of the burns being of the third-degree type. 
Skin grafting operations were performed, 
and the plaintiff was hospitalized for nearly 
two months. He brought actions against 
the vendor for breach of the implied war- 
ranty of fitness for purpose, and for neg- 
ligence. A doctor testified that the plaintiff 
was not allergic to cement, and that in his 
opinion the plaintiff suffered chemical burns 
due to contact with cement. The lower 
court nonsuited the plaintiff, and an appeal 
was taken. 

Held: Judgment of nonsuit affirmed. The 
court said that there was no breach of the 
implied warranties of fitness for purpose 
and merchantability. It noted that the ce- 
ment was fit for the purpose of laying a 
basement floor, and that this was the only 
purpose for which the test of merchant- 
ability could be applied. There was no 
merit in the contention that the cement had 
a concealed danger unknown to the plaintiff 
which he should have been warned of, the 
court said. The injury occurred in the 
handling of a standard and common com- 
modity. 


The court further held that there was no 
showing of negligence upon the part of the 
vendor, and that the res ipsa loquitur doc- 
trine was not applicable here. In the ab- 
sence of evidence of feasible means of 
discovering the defects or dangers in the 
commodity sold, the seller is not liable for 
an injury resulting from the use of the 
commodity. It stated that the res ipsa 
loquitur doctrine was not applicable for the 
reason that when’a plaintiff seeks recovery 
upon the theory that a commodity contains 
a foreign substance and he admits that he 
added material to that delivered, he must 
affirmatively show that the added substance 
did not cause the injury. In the present 
case the plaintiff did not offer any evidence 
to show that the water which he added to 
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the cement had no effect on the quick lime, 
which he knew to be a constituent part of 
the mixture. 


A dissenting opinion disagreed with the 
majority on both the question of implied 
warranty and res ipsa loquitur. It stated that 
there was evidence that the implied warranty 
of merchantability was breached. Evidence 
indicated that the cement caused the severe 
burns and that such burns are not to be 
expected from the use of properly mixed 
cement. The vendor must be presumed to 
know the character of its product. In 
regard to the res ipsa loquitur doctrine, it 
stated that inasmuch as the evidence shows 
that ordinary concrete does not cause burns 
and this particular concrete did cause burns, 
there is an inference of the vendor’s negli- 
gence. It concluded that there was suffi- 
cient evidence to defeat the nonsuit.— 
Simmons v. Rhodes & Jamieson, Ltd. et al. 
California Supreme Court. February 10, 1956. 
5 NEGLIGENCE Cases (2d) 785. 


Short Shorts from the Courts 


Connecticut ... Workmen who sustained 
injuries when an elevator fell because of a 
defective gear of the hoisting mechanism, 
a condition which had existed approxi- 
mately six months, recovered a judgment 
against the owner of the building —Hunyadi 
et al. v. Stratfield Hotel, Inc. Connecticut 
Supreme Court of Errors. January 10, 1956. 
5 NeGLiceNnce Cases (2d) 720. 


Minnesota ... Where a train passenger’s 
own testimony indicated that she sat be- 
neath luggage which she knew was insecure 
in the rack above her, instructions on con- 
tributory negligence and assumption of risk 
were properly given.—Zuber v. Northern 
Pacific Railway Company et al. Minnesota 
Supreme Court. January 20, 1956. 5 Nec- 
LIGENCE Cases (2d) 749. 


Oklahoma ... A municipality was liable 
to a home owner whose basement was 
flooded because of negligent maintenance of 
the municipal sewerage system.—City of 
Holdenville v. Moore et al. Oklahoma Su- 
preme Court. January 31, 1956. 5 Nectt- 
GENCE Cases (2d) 766, 


Wisconsin . , . The lessee of a building 
was liable to a shopper who sustained injury 
because of the lessee’s failure to place an 
available mat over wet porcelain ceramic 
tile at the entrance of the building —Sturm 
v. Simpson's Garment Company. Wisconsin 
Supreme Court. January 10, 1956. 5 Nec- 
LIGENCE Cases (2d) 686. 
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LIFE 
Summaries of Selected 
Decisions 


Recently Reported 


by CCH LIFE INSURANCE 
REPORTS 


Constructive Delivery of Policy 
Accomplished by Phone 


Where an insured accepted a policy un- 
conditionally by phone but refused the 
agent’s offer to deliver the policy that 
evening, there was a constructive delivery 
of the policy which created a binding 
contract. Fourth Circuit. 


The plaintiff, beneficiary of a mortgage 
cancellation policy on the life of her hus- 
band, brought an action to recover the 
proceeds of the policy upon her husband’s 
death. The insurer denied that the policy 
had ever been issued and delivered to the 
deceased, and further denied that the first 
full premium had been paid. 


The evidence showed that the insurer’s 
agent discussed a mortgage retirement in- 
surance plan of life insurance with the 
deceased, and that the deceased signed an 
application for such a plan. At this time 
he gave checks payable to the insurer 
totalling $99, which was represented by the 
agent, and stated in the application, to be 
the first full premium. The agent gave him 
the insurer’s printed form of receipt. These 
checks were cashed by the insurer and 
deposited to its account on July 19, 1952. 
The insurer approved the application and 
ordered issuance of the policy at a “Class 
B” rate which increased the quarterly pre- 
mium to $122.31. A request for waiver of 
premium in the event of disability was de- 
nied. The policy was issued August 1, 
1952, and the date of the second quarterly 
premium was fixed as November 1, 1952. 
The policy’s effective date was August l, 
1952. 


The policy was delivered to the insurer’s 
agent for transmission to the deceased. 
No mention was made in the ltter of 
transmittal, or in other statement, of the 
necessity of obtaining the additional $23.31 
before placing the policy im effect, or that 
the policy was issued g#bject to prepay- 
ment of the remainder due. When presented 
with the policy the deceased protested 
against being rated in Class B, and the 
policy was returned to the home office on 


Life, Health—Accident 


August 16 for a reconsideration of the 
rating. The agent told the deceased that 
he was covered by the insurance so he need 
not worry. The home office reaffirmed its 
original decision and the policy was returned 
to the agent, who urged the deceased to 
agree to the rates fixed. 


On September 18, 1952, the agent agreed 
to take up the rate question that night 
with a vice president of the insurer to deter- 
mine if the rate could be reduced if less 
insurance were taken or under the same 
circumstances. Later that night the agent 
called and told the deceased that the in- 
surer would not issue a policy for any 
amount at a lesser rate, and that the in- 
surer’s decision with respect to the rate was 
final. 


The deceased, in the presence of his 
wife, then told the agent that he had 
decided to take the policy and that he 
accepted the policy as it was. The agent 
offered to bring the policy out to the de- 
ceased’s home that night, but was told not 
to bother since it was late. The agent 
stated that he would bring the policy by on 
his way to the office the following morn- 
ing. Early the next morning the deceased 
died of a heart attack. The agent, both 
on the day of the deceased’s death and on 
the day of the funeral, stated that the de- 
ceased had accepted the policy over the 
phone. The agent expressed regret that he 
had not brought the policy out so that there 
would be no question as to the deceased’s 
acceptance of the policy. 


The appellate court, applying North Caro- 
lina law which was controlling in this case, 
declared that delivery had been held to be 
largely a matter of intention, and that 
physical transfer of possession of the policy 
was not essential. (See Hardy v. Aetna Life 
Insurance Company, 154 N. C. 430, 70 S. E. 
828.) The question of the prepayment of 
the first full premium was held to be pre- 
cluded by the insurer in its actions and 
those of its agent. The court concluded 
that there was a constructive delivery of 
the policy, and affirmed a judgment for the 
plaintiff. 


A dissenting opinion referred to a policy 
provision which required that the “policy 
shall not take effect until the first premium 
shall have been paid in cash and the con- 
tract delivered and accepted during the life- 
time of the Insured .” This opinion 
stated that the policy, in addition to requir- 
ing prepayment, differentiated between de- 
livery and acceptance and required both as 
conditions precedent. It declared that the 
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policy was never delivered, and thus a con- 
dition precedent to the policy 

effective never occurred.—Life & 
Insurance Company of 
United States 
Fourth Circuit 
Cases (2d) 751 


becoming 
Casualty 
Tennessee v. Gurley 
Court of Appeals for the 
January 5, 1956. 2 Lire 


Policy Defense Not Waived 
by Deposit of Proceeds in Court 


The insurer did not waive a policy de- 
fense by depositing the policy proceeds 
in court when it did not know the cir- 
cumstances of the insured’s death and did 
not have a correct copy of the policy. 
Idaho. 


Che brought an 
the beneficiary of a life 


against 

(the de- 
ceased’s former wife), the deceased’s widow 
unknown claimants of the 
policy to determine who was entitled to the 
The 
into court. It was alleged by the 
that it did not 
In question 


insurer action 


policy 


and owners of 


policy proceeds. proceeds were de 
posited 
insurer have a copy of the 


policy 


The facts showed that deceased was shot 
while he 
parently attacking her 


by his widow was drunk and ap- 
The original policy 
produced by One 
stated: “If death occurs 
violating any criminal law, the 
Association will pay: ONE-TENTH THE 
FACE AMOUNT OF THE CERTIFI- 
CATE.” The insurer filed an amended com- 
plaint, that the insured met his 
death while committing a criminal assault 
upon his wife for which reason its liability 
was reduced to one tenth of the policy 
proceeds, All the proceeds deposited in 
court in excess of this amount were with- 
drawn. The widow answered, alleging that 
during the time of her marriage the pre- 
miums on the policy were paid from com- 
munity funds, and that she was entitled to 
a prorated share in the proceeds of the 
policy. The beneficiary claimed the full 
amount of the policy. On a cross-complaint 
she further alleged that the insurer issued 
a policy supplement which insured the de- 
ceased against death by accident, and that 
the proceeds of this supplement were also 
due her. The insurer, in answer to the 
cross-complaint, incorporated the allega- 
tions of its amended complaint and further 
alleged that the insured did not die by 
accidental means but that his death was 
“the natural and probable consequences of 
his own voluntary acts.” The lower court 
denied the widow’s claim, and awarded 


was subsequently her. 


of its provisions 


while 


alleging 


judgment to the beneficiary for full recovery 
under the policy and the supplemental con- 
tract. An appeal was taken by the insurer. 

The court reversed the 
judgment for the beneficiary, and remanded 
the case for a new trial. It declared that 
the insurer did not waive any policy de- 
fense by depositing the policy proceeds in 


State supreme 


court inasmuch as the insurer was ignorant 
of circumstances affecting its liability at the 
time of the deposit. The insurer also was 
not estopped from withdrawing a portion of 
the proceeds when it learned of the facts 
constituting a policy defense—Gem State 
Mutual Life Association, Inc. v. Gray et al. 
Idaho Supreme Court. November 8, 1955. 
2 Lire Cases (2d) 746 


Privileged-Communications Rule 


Beneficiaries did not waive the privileged- 
communications rule by executing au- 
thorizations granting the insurer the right 
to seek depositions from physicians who 
had attended the insured, where such 
information was not required by the 
policy. Arkansas. 

The beneficiaries’ son made application 
for life insurance on April 14, 1953, and 
on May 20 a policy was issued to him. 
On December 31 he died of malignant tumor 
of the liver. The beneficiaries executed two 
authorizations granting the insurer the right to 
seek depositions from physicians who had at- 
tended the insured. These authorizations 
were given in order to facilitate settlement 
of the claim, and were not furnished pur- 
suant to any policy requirements. The 
insurer denied liability on the ground that 
the insured had knowingly made false 
answers in his signed application, An 
action was brought by the beneficiaries to 
recover the policy proceeds. The trial 
court excluded from evidence the deposi- 
tions of several physicians who had at- 
tended the insured, and judgment was en- 
tered for the beneficiaries. An appeal was 
taken on the ground that the trial court 
erred in declaring the depositions of the 
doctors to be privileged communications. 
It was contended that the authorizations 
waived the privileged-communications rule. 


Held: Judgment affirmed for the bene- 
ficiaries. The court held that where the 
deposition of a physician is not furnished 
pursuant to policy requirements but merely 
in an effort to secure a settlement, there is 
no waiver of the privileged-communications 
rule.—Metropolitan Life Insurance Company 
v. Kendall. Arkansas Supreme Court. De- 
cember 19, 1955. 2 Lire Cases (2d) 768. 
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| Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





Compliance with Appraisal Clause 
Is Condition Precedent to Action 
An appraisal clause constituted a valid 
condition precedent to the right to main- 


tain an action on a fire policy. South 
Carolina. 


The 


clause 


insured’s fire policy contained a 
providing that in case of dispute 
the question of the amount of loss shall be 
submitted to appraisers. 
vided : 


Another clause pro- 
“No suit or action on this policy for 
the recovery of any claim shall be sustainable 
in any court of law or equity unless all the re- 
quirements of this policy shall have been com- 
plied with ” A room of the insured’s 
house was damaged by fire, and a disagreément 
arose as to the amount of the loss. The in- 
surer requested that the question be submitted 
to appraisers. The insured refused to do so 
and commenced an action to recover the amount 
of her loss. The lower court held that the 
appraisal clause was void as against public 
policy in that it was an attempt to oust 
courts of jurisdiction, and judgment was 
awarded to the insured. The insurer ap- 
pealed, contending that the clause consti- 
tuted a valid condition precedent to the 
insured’s right to maintain an action on the 
policy. 


Held: Judgment for the insured reversed. 
The validity of the appraisal clause was 
declared to be fully sustained by the case 
of Jones v. Enoree Power Company, 92 S. C. 
263, 75 S. E. 452, where it was held, among 
other things, that an agreement to submit 
to appraisal any particular issues of fact 
such as quality of goods or amount of loss 
is valid as it leaves the question of ultimate 
liability open for the courts to decide. 


The court stated that where a policy pro- 
vides in case of difference of opinion as to 
amount of loss that the question shall be 
submitted to arbitrators but does not make 
compliance with such provision a condition 
precedent to an action on the policy, the 
provision is simply a collateral condition, 
compliance with which is not necessary be- 
fore a suit can be brought on the policy. 
A breach of such agreement would support 
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However, as in this case, 
where the policy expressly or by necessary 
implication forbids the insured from bring- 
ing suit until after the amount of the loss 
has been submitted to appraisal, compliance 
with this provision, if demanded by the in- 
surer, is a condition precedent to the in- 
sured’s right to maintain an action on the 
policy unless the appraisal is waived by 
the insurer or there is a legal excuse for 
noncompliance. (See Hamilton v. Liverpool 
& London & Globe Insurance Company, 136 
U. S. 242, 10 S. Ct. 945.) 

The provisions contained in the instant policy 
constitute a condition precedent, the court 
said, and no action can be brought on the 
policy inasmuch as the insured refused to 
comply with a demand for arbitration. Thus, 
it ruled that the lower court should have 
granted a motion by the insurer for a di- 
rected verdict. It added that this holding 
is without prejudice to the right, if any, of 
the insured to bring another action on the 
policy after compliance with the appraisal 
clause.—Harwell v. Home Mutual Fire Insur- 
ance Company. South Carolina Supreme 
Court. February 6, 1956. 8 Fire anp CAsu- 
ALTY Cases 904 


a separate action. 


Tax Foreclosure Purchaser 
Entitled to Policies’ Proceeds 


Where the holder of the right of redemp- 
tion on premises damaged by fire never 
exercised the right, the proceeds of a 
policy covering such interest were sub- 
jected to a trust for the benefit of the tax 
foreclosure purchaser. Pennsylvania. 


The owner of certain premises obtained 
a fire policy thereon in the amount of $3,500. 
The premises were subsequently sold at a 
sheriff's sale for delinquent taxes for the 
sum of $2,600. The tax foreclosure pur- 
chaser obtained insurance on the premises 
in the amount of $2,500. While the former 
owner still retained the right of redemption, 
which she never exercised, a fire occurred 
which daniaged the property to the extent 
of $3,175. 

The former owner demanded the full 
amount of the loss from her insurer, and 
the foreclosure purchaser demanded the 
full amount of the proceeds of his policy. 
The insurers were willing by proration be- 
tween themselves to pay the amount of the 
loss to the party or parties entitled thereto, 
but not to meet the larger joint demands 
of the parties. The trial court awarded 
both claimants judgments in the amounts 
they asked for, and the insurers appealed. 


349 





The state supreme court held that the 
former owner, as legal title owner at the 
time of the fire, was entitled to maintain an 
action against her insurer for the amount 
of the damage to the premises, but that when 
the right of redemption expired she became 
trustee for the foreclosure purchaser for 
the entire amount of the recovery. The fore- 
closure purchaser was held not to be en- 
titled to the proceeds of both policies. In 
accord with equitable principles, the in- 
surers were declared liable for the actual 
loss ($3,175) which was to be paid by them 
in proportion to the amounts of their re- 
spective policies. The judgments of the trial 
court were reversed.—/nsurance Company of 
North America et al. v. Alberstadt et al. 
Pennsylvania Supreme Court. January 6, 
1956. 8 Frre anp Casuatty Cases 916. 


Additional Insurance Prohibition 
Held to be Valid 


A fire policy provision prohibiting the 
insured from obtaining additional insur- 
ance is valid. Where the insured obtained 
additional insurance in violation of this 
provision, he could not maintain an action 
‘on the policy to recover a loss. Florida. 


The insured had a fire policy which cov- 
ered household goods and personal effects 
contained in his home. A policy provision 
stated as follows: 


“Other fire insurance is prohibited unless 
the total amount of fire insurance, includ- 
ing the amount of this policy, is inserted in 
the blanks provided on the first page of this 
policy under the caption Total Insurance. 
This Company shall not be liable for loss 
while the Insured shall have any other fire 
insurance prohibited by this policy.” 


In violation of this provision, the insured 
obtained additional insurance. A fir loss 
occurred and the insured brought an action 
to recover the proceeds of the policy in 
question. The insurer’s motion for a sum- 
mary judgment was granted, and the in- 
sured appealed. 


Held: Judgment affirmed for the insurer. 
The court, in holding that the clause prohibit- 
ing insurance was valid, relied on Philadel- 
phia Underwriters Insurance Company v. Bige- 
low, 48 Fla. 105, 37 So. 210, and Adjustment 
Bureau Tampa Association of Credit Men v. 
Equitable Fire and Marine Insurance Com- 
pany, 87 Fla. 308, 100 So. 161. It said that 
in the instant case the policy was clear and 
unambiguous, and that the insured agreed 
that he would take out no additional insur- 
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ance. It was on this condition that the in- 
surer assumed the risk. 


The court recognized that there is re- 
spectable authority which holds contra to 
the holding here (see Sweeting v. Mutual 
Fire Insurance Company, 83 Md. 63, 34 Atl. 
826). It stated, however, that it did not 
agree with the logic of the Sweeting case, 
and prefered to follow a contrary view 
which it believed to be “consonant with 
reason” and which had the support of a 
number of courts.—Hunter et al. v. United 
States Fidelity & Guaranty Company. Florida 
Supreme Court. March 28, 1956. 8 Fire anp 
CasuaALty Cases 921. 


Short Shorts from the Courts 


Minnesota Where a garage was 
erroneously included in a list of coverages 
sent to the insured, and the list was pre- 
pared from a misleading policy, the garage 
was covered.—Freyberg v. London & Scottish 
Assurance Corporation. Minnesota Supreme 
Court. February 24, 1956. 8 Fire anp 
Casua.ty Cases 910. 


New York The concealment of an 
old criminal record in an examination (con- 
ducted by the insurer) made under oath 
by the insured subsequent to the filing of 
her proof of loss was not such false swear- 
ing as to afford the insurer the power to 
void the policy.—Talbot v. Manhattan Fire 
& Marine Insurance Company. United States 
District Court for the Southern District of 
New York. March 20, 1956. 8 Fire AND 
CasuALty Cases 912. 


Wisconsin . . . A figure on a scratch 
pad which purported .to represent the total 
amount of cash and negotiable pay checks 
within a safe was not such a record as to 
enable the insurers accurately to determine 
the amount of a burglary loss. Thus, the 
court held that there was no coverage as 
the insured failed to substantially comply 
with the record-keeping clauses of the burg- 
lary policies.—Pelitsie v. National Surety Cor- 
poration of New York et al. Wisconsin 
Supreme Court. April 3, 1956. 8 Fire AND 
Casua.tty Cases 913. 


In another Wisconsin case the court held 
that even if the plaintiff established that 
the defendant’s agent orally accepted an 
order to procure fire insurance, plaintiff 
could not recover because she failed to 
prove how much insurance the agent was 
to obtain—Wagner v. Falbe & Company 
et al. Wisconsin Supreme Court. February 
7, 1956. 8 Frre anp Casuatty Cases 906. 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Temptation to Use Vehicle 
Doesn't Create Omnibus Coverage 


A truck owner’s brother had permission 
to use the truck for business. The possi- 
bility of his being tempted to use the 
truck for pleasure because of its ready 
accessibility did not require a finding of 
implied consent to this personal use, and 
no omnibus coverage existed. Tenth Cir- 
cuit. 


A declaratory judgment action was 
brought by the insurer to determine its 
liability under an automobile policy. The 
policy contained the usual omnibus clause 
which extended coverage to “any person 
while using the automobile . . . provided 
the actual use of the automobile is by the 
named insured or with his permission.” 
The facts showed that the insured’s brother 
had permission to use the insured’s truck 
around and upon the city dump for the 
purpose of hauling scrap. The brother also 
used the truck with the insured’s knowl- 
edge to haul water for their mother for 
household purposes, and he took the truck 
to a nearby filling station to obtain gas and 
oil. The keys were always in the ignition 
or the glove compartment of the truck. 


Evidence was introduced to show that the 
insured did not want the brother to use 
the truck for personal use because the 
brother did not have a driver’s license and 
also because the insured did not want the 
truck worn out. Nevertheless, the brother 
on one occasion took the truck for his own 
personal use and had an accident. The trial 
court found that this pleasure trip was out- 
side the scope of the permissive use of the 
vehicle, and held that the omnibus clause 
of the insured’s policy did not cover the 
accident. An appeal was taken. 


The court of appeals affirmed the deci- 
sion. It stated that the brother’s pleasure 
trip was outside the permissive use of the 
vehicle unless it could be said that the 
brother’s dominion over the vehicle and the 
temptation to use it for pleasure required 
the trial court to find implied consent to 
the use of the vehicle. The court declared 


Automobile 


that there was no showing of susceptibility 
to temptation (on the part of the brother) 
which was known to the insured that would 
require the insured to take extra precau- 
tions against the possible misuse of the 
truck, It concluded that the trial court was 
not required to impute consent to the per- 
sonal use of the truck. 


Oklahoma law governed the decision in 
this case. The court made reference to 
Lloyds America v. Tinkelpaugh, 184 Okla. 
413, 88 Pac. (2d) 356 (1939), where three 
different rules involving deviation under an 
omnibus clause were discussed. The authorities 
mentioned were (1) those holding that 
any deviation, regardless how slight, defeats 
liability, (2) those holding that once per- 
mission is given it extends to any and all 
users of the car and (3) those holding that 
a slight deviation does not violate the 
omnibus clause. The case declared that 
Oklahoma adheres to the third rule. Thus, 
the court in the instant case must have felt 
that the deviation under the omnibus clause 
was more than slight.—Long et al. v. Supe- 
rior Insurance Company. United States Court 
of Appeals for the Tenth Circuit. February 
7, 1956. 5 AuromosiLte Cases (2d) 1346. 


Driving Habits of Deceased 
Admissible into Evidence 


It was not error to allow testimony as to 
the deceased’s driving habits since there 
was no direct evidence of the care taken 
by the deceased at the time of the acci- 


dent. Seventh Circuit. 


An accident occurred when the defend- 
ant’s car, in moving to an inner lane, 
skidded onto the other side of the road and 
the deceaseds’ car, approaching from the 
opposite direction, swerved across the cen- 
terline and collided head-on with a truck. 
A verdict was entered against the defend- 
ant in a wrongful death action brought by 
the deceaseds’ administrator. The defend- 
ant appealed on the grounds that the trial 
court erred in allowing testimony as to the 
deceased husband’s driving habits and the 
deceased wife’s habits of due care, and also 
that the court erred in refusing to give 
instructions on unavoidable accident. 


Held: Judgment affirmed for the de- 
ceaseds’ administrator. The court noted 
that the testimony of an eyewitness might 
preclude the admissibility of testimony as 
to the driving habits of the deceased hus- 
band. However, in Illinois the burden is 
upon the administrator to prove that the 
deceased was in the exercise of ordinary 
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care to avoid the injury (see //linois Central 
Railroad Company v. Nowicki, 148 Ill. 29). 
Where there is no direct of due 
care the administrator must resort to evidence 


evidence 


of the deceased’s careful habits to prove rea- 
sonable care. In the present case there was no 
witness who testified as to the speed or manner 
in which the husband was driving 


when he was suddenly confronted with appar- 


deceased 


ent danger. The testimony of what the de- 
ceased did to escape injury was not proof 
that he was using reasonable care to avoid 
being placed in a position of danger, the 
court stated. Thus, it concluded that the 
careful driving habits of the deceased hus- 
band were material to the case, and that 
the trial court did not err in admitting 
them. 


The general reputation of the habits of 
due care of the wife were also 
admissible, the court ruled. While the neg- 
ligence of the deceased husband could not 
be imputed to her, it was her duty “where 
[s]he has an opportunity to learn of danger 
and to avoid it, to warn the driver of such 
vehicle of approaching danger, and [s]he 
has no right, because someone else is driv- 
ing, to omit reasonable and prudent efforts 
on [her] own part to avoid danger.” (See 
Dee v. City of Peru, 343 Ill. 36.) Inasmuch 
as there who did or could 
testify as to whether the deceased wife said 
or did anything as she rode in the auto- 
mobile, her careful habits were the only 
affirmably prove 
care. Thus, the general reputation of her 
habits of due care was The 
court added that the lower court properly 
refused to give the instructions on unavoid- 
able accident inasmuch as they did not 
contain all of the essential facts necrssary 
to justify a verdict—Hawbaker, Admr. v. 
Danner. United States Court of Appeals for 
the Seventh Circuit. November 3, 1955. 5 
AUTOMOBILE Cases (2d) 1306. 


deceased 


Was no one 


evidence to reasonable 


admissible. 


Sudden Emergency 


The following cases involve a considera- 
tion of the defense of sudden emergency. 


ECENTLY in Oklahoma a plaintiff 

was injured and his motorcycle prac- 
tically demolished when the defendant, after 
honoring a stop sign, proceeded across the 
street and struck the plaintiff's motorcycle 
at a right angle. Plaintiff brought an action 
for personal injuries, and the defendant 
brought a cross-petition for the damage to 
his car. The trial court, over the plaintiff’s 
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objection, gave an instruction on sudden 
emergency, and the jury returned a verdict 
barring recovery by either party. 


The state supreme court held that the 
trial court erred in giving the instruction on 
sudden emergency since the defendant ad- 
mitted that he failed to see the plaintiff 
prior to the collision. The defendant could 
not have acted in a sudden emergency, the 
court said, as he was not aware of any 
emergency. Judgment was reversed and the 
case remanded for a new trial.—Taylor v. 
Sites. Oklahoma Supreme Court. November 
8, 1955. 5 Autromopite Cases (2d) 1320. 


* ANOTHER CASE the plaintiff sought 

to recover for the death of her minor 
son who was a passenger in a defendant’s 
car when it collided with another defend- 
ant’s car. The car in which her son was 
riding skidded from the center lane into 
the other defendant’s lane after being con- 
fronted by an opposing car in the center 
lane. The son’s driver was not held to be 
negligent since it was possible to find that 
his brakes failed to work properly and to 
find that the movement of the opposing car 
into the center lane created a sudden emer- 
gencv. Inasmuch as there was a reasonable 
explanation for the driver’s presence on the 
wrong side of the road, a prima-facie case of 
negligence was not presented—Halprin, 
Adm.x. v. Mora v. Davis. United States Court 
of Appeals for the Third Circuit. March 15, 
1956. 5 AuromoprLe Cases (2d) 1445. 


WYOMING CASE involved the follow- 

ing factual situation. The defendant 
passed an opposing snowplow (which was 
throwing a screen of snow) and struck the 
plaintiff's car. The physical evidence showed 
that after the collision both vehicles were 
standing on the plaintiff's lane. 


The highest state court noted that the 
snowplow driver and the plaintiff were both 
found free of negligence. It concluded that 
the defendant’s act of swerving into the 
wrong lane was not excusable as a sudden 
emergency. The court added that even if it 
was error to permit a highway patrolman to 
testify that in his opinion the defendant was 
the cause of the collision, it was not reversi- 
ble error as there was ample competent 
testimony in the record to sustain the find- 
ing of the trial court; there was nothing in 
the record to show that the court did not 
decide the case upon such testimony.—Macy 
v. Billings. Wyoming Supreme Court. No- 
vember 8, 1955. 5 AutomosrLe Cases (2d) 
1440. : 
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